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Breaking Up Is
Hard|er] to Do

Same-Sex Divorce
By Susan L. Pollet

"Gay divorce, it turns out, is as painful as the straight kind, and a lot more complicated.”
Jgoti Thottam

“What is straight? A line can be straight, or a street, but the human heart, oh, no, it's curved
like a road through mountains.” Tennessee Williams, A Streetcar Named Desire, 1947



Background

Some commentators maintain that marriage in our country, as in most societies throughout
the world, is the “single most significant Communal ceremony of belonging. It marks not
just a joining of two people, but a joining of families and an occasion for tribal celebration
and solidarity.”! Many legal commentators make the case for strengthening marriage in
the 21st century by emphasizing the “emotional, financial, and social benefits flowing to
children and communities from marriage.”? Others point out the decline of traditional
marriage in contemporary society.> One commentator analyzed the economic double-
edged sword with respect to same-sex couples who marry, and the disadvantages related
to divorce, taxation and public assistance for certain individuals and couples.4

Whatever view of marriage one maintains, currently same-sex couples can be validly
married in only a few jurisdictions — Massachusetts, Connecticut, lowa, New Hampshire,
Vermont and Washington, D.C.5 One state has legalized civil unions, another four states
have legalized domestic partnerships and, in addition to the five states which have suc-
cessfully legalized same-sex marriage, three more states recognize out-of-state same-sex
marriages (including New York).6

To complicate matters, in 1996, Congress passed the Defense of Marriage Act (DOMA),
“defining ‘marriage’ as used in the United States Code to mean only a legal union between
a man and a woman and ‘spouse’ to mean a husband or wife of the opposite sex. DOMA
also explicitly permits each state to refuse to recognize same-sex marriages solemnized in
other states.”” Forty states have now enacted “mini-DOMA” statutes, and 24 of those states
have codified this policy in their constitutions.8

Gay male and lesbian couples typically raise children in three contexts. The first is
where one of the partners is already the biological parent of a child. The second is where
the same-sex couple agrees to have a child and plan that one of them will be the biological
parent, and that, after birth, they will raise the child together. The third is where a same-
sex couple seeks to adopt or become the foster parents of a child who is not biologically
related to either of them.?

Approximately 250,000 children are being raised by same-sex couples in the United States,
but the rights of these parents “vary widely among states,” in that only about half allow
second-parent adoptions by the unmarried partner of an existing legal parent and a handful
of state courts have ruled these adoptions not permissible under state laws.10 Yet another esti-
mate is that at least 270,000 children are being raised by same-sex couples; this number does
not include single lesbian, gay, bisexual or transgender parents. It seems likely that same-sex
parents are underreported in the Census.1! (Another cited statistic is that between one million
and nine million kids are raised in families with at least one gay parent.12) Same-sex couples
are raising children via single-parent adoptions in all states except Florida.!3

In today’s world there is the “potential for a child to have up to five ‘parents’ ~ the egg
donor (the genetic mother), the sperm donor (the genetic father), the surrogate mother
who hosts the pregnancy, and two ‘social’ or ‘psychological’ parents whom the child
knows as ‘mother’ and ‘father.””14 The recent movie The Kids Are All Right, concerns two
children conceived by artificial insemination. There are two lesbian mothers, whom the
children refer to as the “Momses,” each having carried one of the children, using the same
sperm donor for both. That is a relatively uncomplicated example of the modern family.
Competing claims of same-sex parents, and claims involving donor parents, can become

extremely complex, however; this article will discuss claims of same-sex parents, only.
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Same-sex couples are discovering
that getting divorced can be far more
complicated than getting married.

What happens when same-sex couples seek to divorce?
[f they remain in the few states where same-sex couples
can marry, then court matters should proceed as they
would in cases involving heterosexual couples. However,
if they move out of those states, they may very well be
caught in a situation where they are unable to dissolve
their legal bond. This is because of the limited recogni-
tion of these marriages, the residency requirements in the
divorce statutes and the Supreme Court’s “interpretation
of the Full Faith and Credit Clause as extending only to
those divorce decrees made with subject matter jurisdic-
tion predicated on at least one party to the divorce being
domiciled in the state.”15

Psychological Literature

First we will discuss some of the psychological literature
as to the parenting of same-sex couples and how the chil-
dren are faring in such households.

Very few studies involve same-sex relationships, mar-
riage and divorce - as might be expected. There is one
study, a three-year follow-up of same-sex couples who
had civil unions in Vermont during the first year of
that legislation (before Vermont adopted same-sex mar-
riage).1¢ Interestingly, civil union couples did not differ
“on any measure” from same-sex couples who were
not in civil unions.l” The study did find, however, that
“same-sex couples not in civil unions were more likely
to have ended their relationships than same-sex civil
union or heterosexual married couples. Compared with
heterosexual married participants, both types of same-sex
couples reported greater relationship quality, compatibil-
ity, and intimacy and lower levels of conflict.”18

With regard to the parenting ability of same-sex cou-
ples, according to an article in an American Psychological
Association (APA) publication, sexual orientation is not
related to “parental effectiveness”:19

Research indicates that lesbian mothers do not dif-
fer from heterosexual mothers on measures such
as mental health, self-concept or behavior toward
children. Children of same-sex parents do not differ
from children of heterosexual parents on measures of
personality or morality; nor do the groups differ in
gender role/identity, developmental difficulties, sex-
ual orientation, peer relationships or attitudes toward
parents. Lesbian couples may actually be better than
heterosexual couples in some ways, as research shows
that lesbian couples are more knowledgeable about
parenting skiils. In sum, research indicates that there
are few negative effects of being raised by same-sex
parents.”!

The governing body of the APA voted unanimously
in favor of the following statement: “Research has shown
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that the adjustment, development, and psychological
well-being of children is unrelated to parental sexual
orientation and that children of lesbian and gay par-
ents are as likely as those of heterosexual parents to
flourish (APA, 2004).”2! In addition, “the American Bar
Association, the American Academy of Pediatrics, the
American Psychiatric Association, and other mainstream
professional groups have issued similar statements.”22

Research results suggest that parental sexual orienta-
tion is less important than the quality of family relation-
ships, such as the quality of daily interaction and the
strength of the relationships children have with their ‘
same-sex parents.23 {

In a 25-year study recently reported in the Journal of
Pediatrics, the findings suggested that “children raised in
lesbian households were psychologically well-adjusted
and had fewer behavioral problems than their peers.”2*
(Some groups, however, have questioned the legitimacy
of these findings because the study was funded by gay
advocacy groups.2)

There is little empirical research on same-sex divorce
and more research is needed on the dynamics of same-
sex relationships and how they end.?6 It has been men-
tioned that psychologists could play an important role
in shaping legal status by studying the “challenges that
same-sex parents and their children face as they deal
with post-break up relationships.”?” Further research is
needed “regarding the potential strengths of children
raised by same-sex parents, such as a greater appreciation
of diversity and a willingness to challenge stereotypes.”28
In addition, more research is needed regarding “[t]he
well-being and adjustment of children who do and do
not have contact with a noncustodial parent after the
breakup of the parental relationship” as the current
research involves heterosexual families.?? The argument
has been made that “bias against gays and lesbians has
been shown to have detrimental effects when it comes to
the legal system (e.g., Anderson, 2004), so it is important
for us to understand how homophobia and heterosexism
might influence decision-making in same-sex divorce
cases,”30

Legal Issues Arising Out of Same-Sex Divorce
or Separation

Next we will analyze some of the legal issues involved
in same-sex divorce, including the difficulty in getting
a divorce, custody and visitation/access questions and ¢
adoption by same-sex couples. ;

Inability to Get a Divorce 2
The lesbian couple (Julie and Hillary Goodridge), who led 4

the legal fight for Massachusetts to become the first state;]
to legalize same-sex marriages in 2004, filed for divorce i §
that state five years later.3! The irony of that occurrence
has not been lost on the media. Clearly, the next same-seX



challenge is divorce, and all eyes are on Massachusetts to
see how same-sex marriage and divorce will evolve. In
2008 it was reported that 10,000 gay and lesbian couples
married after Massachusetts made same-sex marriage
legal. Apparently dozens of such couples have divorced
since then, although no records are kept.?? According
to “the most recent data from the National Center for
Vital Statistics, Massachusetts retains the national title
as the lowest divorce rate state, and the MA divorce rate
is about where the US divorce rate was in 1940, prior
. to the Japanese bombing of Pearl Harbor that triggered
the US entrance into World War Two.”3? (A UCLA study
of same-sex couples “in states that offer civil unions or
legal domestic partnerships showed that these couples
broke their legal bonds at about the same rate as straight
couples: 2 percent per year.”34)

One expert in Connecticut has noted that the biggest
issue with same-sex divorce is financial in that judges and
attorneys have a “steep” learning curve to understand
how federal nonrecognition (DOMA) impacts same-sex
couples and can complicate state court orders.3> More
time is needed to fully assess how the courts in states that
allow same-sex divorce will be deciding issues related to
divorce, custody, visitation, access and adoption.

Massachusetts is an equitable-distribution state, and
since a major factor in determining the distribution of
assets is the duration of the marriage, arguments are
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being made in court by gay spouses that they would have
been married longer if it had been allowed.36

Researchers have noted that “[aJround the country,
same-sex couples are discovering that getting divorced
can be far more complicated than getting married,” and
sometimes these problems “stem from living in a state
with different laws from the state where the marriage
took place.”3” Because of DOMA, which bans federal rec-
ognition of same-sex marriage, gay couples may not be
entitled to the same tax-free division of assets as their het-
erosexual counterparts as far as the federal taxes are con-
cerned, even in states that recognize same-sex marriage.
While most states have passed statutes or constitutional
amendments defining marriage as being between a man
and a woman, the courts are making the ultimate ruling
on whether that means that married same-sex couples
should not be allowed to divorce.??

For gay couples living in a state that does not recognize
same-sex marriage or does not allow same-sex divorce, it
may not be worth getting married because you “may not
be able to get divorced, you couldn’t remarry, your status
would always be in question, and you wouldn’t get the
benefits of marriage anyway.”40

States that don’t allow gay marriage “have been strug-
gling with whether to grant divorces for marriages per-
formed in states that do.”4! The two issues which come
up are that each state has laws that require a minimum
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duration of residency to obtain a divorce in that state, and
that “in many 'non-recognition” states granting a divorce
is seen as a form of ‘recognition” of the legal relation-
ship.”#2 For example, courts in Rhode Island and judges
in Oklahoma and Texas have refused to grant divorces,
while courts in New Jersey and New York have allowed
them.*3 The California Supreme Court ruled that same-sex
marriages that took place in 2008 before voters approved
a ban will remain valid and recognized, such that “all of
the rules of marriage apply, including divorce.”4* A full
summary of out-of-state recognition of same-sex divorces
is in the chart included in this article.

Why is same-sex divorce important for same-sex cou-
ples? “[H]aving access to the structure of laws determines
how you pull apart one of the most financially inter-
twined relationships and also gives you a neutral arbiter, a
judge, to help navigate”; from a psychological standpoint
it “helps to create a ritual of separation, a ritual for dis-
engagement.”4 One psychologist opined that preventing
same-sex couples from marrying in states but allowing
them to divorce is “an incredibly negative destabilizing
message” that “somehow you don’t have equal rights,”
creating the inadvertent message that “[wle’ll help you to
separate; we just won't help you to get together.”46

Since there are so many legal intricacies with same-sex
marriage and divorce, the problem is “that in cases where
the partners disagree over ‘parentage, money or prop-
erty, one person may be able to ‘take advantage of the
situation” and use the legal confusion to deprive the other
person of rights they would have if the partners were not
the same sex.”#” From a practical standpoint, while the
state a same-sex couple lives in may not recognize the
marriage, either spouse may relocate to a state that does
recognize the marriage, and then some marital obliga-
tions (like joint liability debt) could attach, and it would
be bigamous to marry someone else.48 This legal limbo is
unacceptable to many.4

Some experts have recommended the following steps:
(1) same-sex couples should sign prenuptial agreements
or domestic-partner agreements to outline how assets
should be divided in a split even if it cannot be enforced;
(2) the non-biological parent should adopt the children or
move to a state where that parent can; (3) all legal unions
should be dissolved through the legal system whenever
possible; and (4) same-sex couples should work with tax
specialists on dividing assets, dealing with retirement
assets, and working through the tax implications of
alimony.3® Co-parenting agreements which recognize
the “parental roles, affections, and responsibilities that
develop between the child and the nonbiological” par-
ent can be utilized.5! One commentator noted that the
National Center for Lesbian Rights “recognizes that the
co-parenting agreements may not be an enforceable legal
document but may be useful to the nonbiological parent
in establishing a parent-child relationship if that is dis-
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puted in the future.”52 An excellent discussion of various
legal considerations when advising same-sex couples is
contained in an article titled “Considerations, Pitfalls,
and Opportunities That Arise When Advising Same-Sex
Couples,” by Raymond Prather.>?

Custody and Access

When married heterosexuals who have children divorce,
the parents are “automatically presumed to be the legal
parents of their children” and absent a “termination due
to unfitness, they retain their rights upon divorce.”> With
gay, lesbian, bisexual, and transgendered (GLBT) parents,
the “rights are less clear.”5 Only the biological parent of
the child in the gay relationship is “presumed to be the
legal parent,” and the nonbiological parent typically “has
to overcome the presumption in favor of the biological
parent.”56 In states where gay marriage and civil unions
are illegal, “the rights of non-legal parents are tenuous at
best and depend on the willingness of judges to find de
facto parenthood.”5”

According to the literature,

state custody and visitation determinations concerning
homosexual, biological parents typically fall into three
categories of rules: (1) per se, in which homosexual-
ity in and of itself is considered harmful to the child;
(2) burden shifting, which places the burden on the
homosexual parent to show that there is no adverse
impact; and (3) nexus, which creates a presumption
that custody or visitation for the homosexual parent is
proper, rebuttable by evidence of harm stemming from
the parent’s homosexual relationships.>8

One commentator stated that “an increasing number of
courts have recognized the custodial and visitation rights
of gay and lesbian de facto parents, noting that family
relationships do not always mimic biological ones,” and
the increasing recognition of same-sex marriage and civil
unions “support this trend.”% Another noted that when a
noncustodial parent is homosexual, “states are divided as
to how much weight should be accorded to this factor in
determining the visitation suitable to the best interest of
the child” and that while most states do not consider the
parent’s homosexuality, “a few still consider homosexual-
ity in and of itself to be harmful to the child.”60

An interesting psychological issue which impacts
legal proceedings arises in the context of assessing the
custodial preferences of children of gay and lesbian par-
ents in custody cases. This litigation generally arises in
two ways: the first situation is “either prior to or upon
divorce, one parent discloses his or her same sex orienta-
tion to the other parent.”6! In the second, “a parent dis-
closes same sex orientation after the divorce and initial
custody determination have been made,” and the par-
ent who lost custody tries to challenge the award upon
discovery that the custodial parent is gay or lesbian.62
One commentator argues that in cases where children




expressed a preference not to live with the gay or lesbian
parent, the bases of their preferences “seem too entangled
with their emotional reaction to their parent’s disclosure
of a same sex orientation and accompanying lifestyle,
rather than on the parent’s care-giving abilities.”63
Apparently, there is a dearth of literature about a

child’s perception of a gay or lesbian parent’s homosexu-
ality. However, according to one commentator,

the existing literature on child development and gay

and lesbian parenting does indicate a general pattern

of responses to a parent’s disclosure of a lesbian or

gay orientation. Although many children and adoles-

cents initially experience negative emotions stemming

from internalized homophobia upon disclosure, many

emerge supportive of, well adjusted to, and comfort-

able with their parent’s same sex orientation once they

process their feelings and concerns. A child’s percep-

tion of her gay or lesbian parent will likely evolve with

age, development, and sophistication, as well as with

the child’s developing relationship with the parent.64

The commentator suggests that courts must be
informed about the responses children have in these situ-
ations, and that the court should either delay the timing
of ascertaining the children’s preferences until the chil-
dren have had time to process it or should not take the
children’s preferences into consideration when making
its ultimate decision if delay is not an option.6°

At the current time, all 50 states “have rejected a gen-
der-based presumption in child custody and visitation
disputes in favor ofa gender—neutral, best-interest-of-the-
child analysis,” which leaves broad discretion with the
judges.®® A commentator noted that “[hlistorically, many
courts have determined that homosexuality and parent-
ing are irreconcilable, which results in the gay parent
losing custody.”¢”

Some of the “popular” arguments that courts have used
include “concern for social stigma, gender role or sexual
orientation confusion, and improper socialization of the
children involved.”68Another commentator asserts that
“[a] judicial ruling that gives custody to a heterosexual
parent over a lesbian or gay parent solely on the grounds of
sexual orientation ignores the purpose of the best interests
of the child standard,”¢° arguing that “[cjourts applying the
best interests standard should focus on the child’s general
necessities and not on the parent’s identity as lesbian, gay,
or heterosexual. Further, judges should disregard their own
personal morals, prejudices, or political beliefs.””0 It should
be noted that trends indicate that courts are focusing more
on the welfare of the child and placing less emphasis on
sexual orientation, but there is still concern about this issue
in many states.”!

According to one expert, some family court judges do
not appreciate intervention from civil rights organiza-
tions in the context of custody cases as they do not want
it to be a political issue but rather a discussion about what
is in the child’s best interests.”?

Gay men have faced a stereotype that they are “hyper-
sexual, self-absorbed, untrustworthy in their intimate
relationships, and unwilling or unable to commit to a
long-term intimate relationship.”73> One commentator
noted that because gay fathers of heterosexual mar-
riages “came out” in the context of divorce litigation, it
reinforced this negative gay identity.” However, now
that there is a new generation of gay fathers who began
parenting while in an openly gay relationship, and who
have been involved in securing legal recognition for
their families through same-sex marriage, civil union
and second-parent adoptions, it is argued that the gay
identity will change and the society will be able to accept
the possibility of “fatherhood within a committed gay
relationship.””>

Using mediation would allow gay
couples to maintain control of their
dispute rather than subject themselves
to the biases of the legal system.

Jurisdictions with same-sex marriages “would benefit
from the creation of mediation programs to administer
child custody arrangements upon same-sex divorce,”76
in part because they address the specific needs of these
families, would ease the “stress of changing current
standards of child custody,” and would avoid burden-
ing “an already backlogged family court system.”77 One
commentator observed that using mediation to resolve
custody and visitation conflicts would allow “gay cou-
ples [to] maintain control of their dispute rather than
subject themselves to the biases of the legal system.”78
Other reasons are that mediation encourages privacy,
preserves the dignity of gay parents, and empowers gay
and lesbian couples.” The most “pressing concerns” for
the use of mediation are the questions of consent and
enforceability.80

Another issue, which is outside the scope of this
article, is cases where there is domestic violence, which
may impact upon custody and visitation cases. One com-
mentator maintained that incidents of violence occur as
frequently with same-sex couples as with heterosexual
couples.8! Same-gender victims often have the additional
stress of severe isolation and the fear that the abuser will
“out them” in a hostile manner.82 More research needs to
be done regarding domestic violence issues, and divorce
professionals need to have special training to work with
these couples.83

Adoption

Adoption was “unknown at common law and therefore
in the United States it required statutory authorization.
The first adoption statute was not enacted until 1851,
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in Massachusetts.”8 “The question in the twenty-first
century is not whether to recognize legal parentage in the
absence of biology but when to do 50.”8

A new family form developed starting in the late
1970s, which was when “lesbians and gay men [began]
giving birth to and adopting children [in] the context
of same-gender relationships, using advances in repro-
ductive technology and changes in adoption options
to accomplish these aims (Pies, 1989).”8¢ This has been
referred to in the lesbian, gay, and bisexual community as
the “gay-by boom.”#

Because of the growing need for adoptive homes and
the growing numbers of same-sex parent families who
want to adopt, there has been a “dramatic decrease in
anti-gay discrimination on the part of adoption agen-
cies and courts.”88 With respect to individual adoptions,
every state permits unmarried individuals to adopt;
however, Florida, by statute, ”categorically” prohibits
Jesbians and gay individuals from becoming adoptive
parents.% In general, the best interests of the child is the
standard used for approving a same-sex adoption, but, as
one commentator notes, judicial reaction can range from
“supportive acceptance to overt hostility.”?0 (In New
York, administrative regulations “prohibit the denial of
an adoption solely on the basis of the applicant’s marital
status or sexual orientation.”??)

In addition to individual adoptions, there are second-
parent adoptions and joint adoptions. Second-parent
adoptions allow a same-sex partner to adopt her or his
partner’s biological or adoptive child without terminat-
ing the first legal parent’s rights; joint adoptions permit
both partners to simultaneously adopt a child.??

A challenge faced by children of lesbian and gay
families is that of equal legal access to the parents who
raised them, because the biological parent is the only
legal parent, even if the same-gender partner is the pri-
mary care giver from birth onward.? There is research
demonstrating that children form strong bonds with
the non-biological, non-adoptive parent, and thus, it is
argued, a continued relationship is in the best interests
of children.% However, depending on the state statute,
many states do not allow for second-parent adop-
tion.”®

One of the first “second-parent” adoptions was in
Alaska, and it was actually a third-parent adoption, in
which the judge granted an adoption to the mother’s
partner without terminating the parental rights of the
child’s biological father.%

A number of scholars have made the argument that
adoptions by same-sex couples are entitled to “exact-
ing full faith and credit as a matter of constitutional law
and, therefore, must be respected and enforced by other
states even if they violate the public policy of the second
state.”97 (One commentator has added that other types
of parentage adjudications, including those “made in the
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context of otherwise modifiable orders like child custody
and support orders,” are likewise entitled to full faith and
credit.?8)

In a 2002 policy statement, the American Academy
of Pediatrics asserted, in part, that “[cJhildren who are
born to or adopted by one member of a same-sex couple
deserve the security of two legally recognized parents.”%
With respect to lesbians, one commentator raises the poi-
gnant question: Why should a mother have to adopt her
own child?100

Second-parent adoptions give children of same-sex
parents legal security. They become entitled to finan-
cial benefits, including inheritance rights, wrongful
death and other tort damages, Social Security benefits,
child support and health insurance coverage.l0l In
addition, second-parent adoptions protect the rights
of the same-sex parent who is the nonbiological parent
in that the relationship will be legally recognized if the
couple separates or if the biological or original adop-
tive parent dies, becomes incapacitated or is incarcer-
ated.102

States that recognize same-seX marriage, or provide
for comprehensive domestic partnerships or civil unions,
allow couples to use the stepparent adoption procedures
that married couples may use.19® Domestic partner and
civil union adoptions have the same effect as a second-
parent adoption, “but they are often faster and less
expensive than second parent adoptions.”104

In those states where second-parent adoptions are
not recognized, it is recommended that same-sex cou-
ples prepare backup documentation to help ensure that
the parent-child relationship will be legally recognized
because the question of whether other states must recog-
nize adoptions by same-sex couples is still unsettled.105
These documents would include a shared or co-parenting
agreement and a nomination of guardian and powers of
attorney.106

Narrative Summary

Included in this article, starting on page 19, is a chart
showing current legislation in all 50 states with regard to
these legal issues. This information is constantly chang-
ing, so periodically check the information on the Lambda .
Legal website, the Human Rights Campaign website and
other like websites.197 The chart indicates, as noted earli-
er, that only five states have legalized same-sex marriage
plus the District of Columbia. Only one has legalized civil
unions and another four have legalized domestic partner-
ships. In addition to the five states that permit same-sex
marriage, three more recognize out-of-state same-sex
marriages. With respect to adoption, only one state,
Florida, does not permit a single LGBT person to adopt.
Second-parent adoption has been recognized in 28 states,
and joint adoption has been recognized in 16 states.




Conclusion

Because of the state and federal legal patchwork of laws
with regard to same-sex couples marrying, adopting
children, and then divorcing, legal advice by lawyers
knowledgeable and up-to-date in the field is essential.
The current research indicates that the emotional and
personal issues in gay divorce are similar to straight
divorce; however, the legal and tax issues make same-sex
divorce that much more complicated. Some believe that
mediation is a better route for divorcing same-sex couples
rather than going to court; others opine that this must be
considered on a case-by-case basis.

Same-sex couples have become more numerous and
visible, and there appears to be a trend toward integrat-
ing these families into the current framework of family
law protections. The lack of uniformity on the state and
federal levels makes this area of the law a great challenge,
one which will not be resolved quickly or easily. u
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Chart of
Current Legislation Regarding
Same-Sex Couples

The chart, starting on the right, summarizes current
legislation, as of May 2010, in all 50 states regarding
same-sex couples. Specifically, it addresses: (1) whether
the state has same sex marriage, (2) whether the state
has civil unions, (3) whether the state has domestic part-
nerships, (4) whether the state recognizes out of state
marriages, (5) whether a single Lesbian, Gay, Bisexual,
or Transvestite (LGBT) person can adopt on his or her
own, (6) whether the state recognizes second parent
adoption,t (7) whether the state recognizes joint adop-
tion.tt

Out of 50 states, five have successfully legalized same
sex marriage (not including the District of Columbia).*

Only one state has legalized civil unions.* *

Another four states have legalized domestic part-
nerships.***

In addition to the five states that have same-sex
marriage, three more recognize out-of-state same-sex
marriages.****

Only Florida does not allow a single LGBT person to
adopt. Second parent adoption has been recognized in
28 states, either statutorily or through successful peti-
tioning in the courts.¥

Joint adoption has been recognized in 16 states,
either statutorily or through successful petitioning in
the courts.t#

+Second Parent Adoption is defined by the National
Center for Lesbian Rights as follows: “Second parent
adoption (also called co-parent adoption) is a legal
procedure that allows a same sex partner to adopt her
or his partner's biological or adoptive child without
terminating the first legal parent's rights.” National
Center for Lesbian Rights, Adoption by LGBT Parents,
www.nclrights.org (2010).

+1Joint Adoption allows both partners to simultane-
ously adopt a child. National Center for Lesbian Rights,
Adoption by Lesbian, Gay, and Bisexual Parents: An
Overview of Current Law, www.nclrights.org (2010).

*Connecticut, lowa, Massachusetts, New Hampshire,
Vermont

**New Jersey

***California, Nevada, Oregon, Washington

****Connecticut, lowa, Massachusetts, New
Hampshire, New Jersey, New Mexico, New York,
Vermont

tAlabama, Alaska, Arkansas,California, Colorado,
Connecticut, Delaware, Hawaii, Illinois, lowa, Louisiana,
Maryland, Massachusetts, Minnesota, Nebraska, Nevada,
New Hampshire, New Jersey, New Mexico, New York,
North Carolina, Oregon, Pennsylvania, Rhode Island,
Texas, Vermont, Washington, Wisconsin

+# California, Colorado, Connecticut, lllinois,
Indiana, lowa, Maine, Massachusetts, Nevada, New
Hampshire, New Jersey, New York, Oregon, Vermont,
Washington, Wisconsin
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