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The defendant is charged with, inter alia, Crimnal
Possession of a Wapon in the Second Degree. He has noved for an
order suppressing physical evidence and statenents, contendi ng t hat
he was subjected to an unlawful search and seizure and that his
statenents were taken in derogation of his constitutional rights.
A hearing to report on the admssibility of this evidence was held
before nme on August 18, August 22, and Cctober 14, 2003. At this
hearing, the People called Sergeant John Hart and the defendant
call ed Juana Lopez. The court credits the testinony of both
W t nesses.

Sergeant hart testified that on Novenber 11, 2002 at

approximately 12: 27 AM whil e on pl ai ncl othes patrol in an unmarked



car, he responded to a radio run that three individuals, tw nale
bl acks and a female, were in a black Cadillac and were i n possessi on
of guns. He said that he responded to the | ocation at 108-32 Uni on
Hal | Street and sawthree people; one mal e bl ack on the sidewal k and
one nmal e bl ack and a female sitting in a red Toyota whi ch was par ked
on Union Hall Street behind a black Cadillac, about fifty to sixty
feet north of 109'" Avenue. The sergeant stated that his attention
was drawn to an unrelated matter occurring up the street and that
when he returned to the scene he saw the red Toyota being driven
nort hbound on Union Hall Street. He testified that the vehicle then
cane to a stop on its own just south of 109th Avenue, about one-hal f
bl ock away fromwhere he had first seenit. Sergeant Hart said that
he observed the driver of the Toyota, identified at the hearing to
be the defendant, exit the vehicle and cross the street. At this
time, while the defendant was out of the vehicle, he wal ked up to
the driver’s side wi ndow of the Toyota and asked the fermale sitting
in the passenger seat if she was all right. The femal e responded
that “it was no big deal” (suppression hearing mnutes p 12). The
sergeant then asked the femal e, who appeared nervous, if there was
a gun in the vehicle. The woman did not respond, but | ooked toward
t he defendant. Sergeant Hart stated that he then noticed a “white
towel protruding [about four inches] fromthe bottomof the driver’s

seat” (id. p 13). He also noticed that the towel was fol ded and



that the fl oor of the vehicle around the towel was dirty. According
to the sergeant, the towel “just seenmed odd” and “suspicious” “like
maybe they could be hiding sonething” (id. p 14). He said that he
“pulled the towel out from beneath the seat” (id.), at which tine
he recovered a | oaded handgun whi ch had been on the towel.

Sergeant Hart further testified that the defendant was
pl aced under arrest after the gun was recovered. He said that the
def endant asked why he was being arrested, in response to which he
told the defendant that “he was being arrested for a | oaded handgun”
(id. p 16-17). The defendant replied that the gun “was his
brother’s and that he didn’t knowit was there” (id. p 17). He al so
told Sergeant Hart that the female in the Toyota had nothing to do
with the gun

According to Sergeant Hart, the license plate of the
Toyota was “run” and it was | earned that the vehicle did not bel ong
to the defendant but to soneone nanmed Juana Lopez.

On cross-exam nation, Sergeant Hart testified that he
arrived at the location less than five mnutes after receiving the
radi o run. He said that the red Toyota had not been reported
st ol en.

Juana Lopez testified that on Novenber 10, 2002 she was
the regi stered owner of a red Toyota bearing |license plate #BDW169

and that on that day she gave the defendant perm ssion to use her
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vehi cl e.

On cross-exam nation, Ms. Lopez testified that she often
| ent the vehicle to the defendant, who was her daughter’s boyfriend,
and did not expect it to be returned at any set tine. She said that
she had known the defendant for over ten years and that he called
her *“aunt”, although they were not actually related. Ms. Lopez
stated that she did not tell the defendant who could or could not
be in her car. She testified that she did not know who had been
invited into the car after it was lent to the defendant.

According to Ms. Lopez, on the occasi ons when she woul d
| end her car to the defendant, he sonetines returned it the sane day
and sonetines returned it the next day, “depending on what he had
to do” (suppression hearing mnutes p.51).

The def endant now noves for the suppression of the gun.

CONCLUSI ONS OF LAW

At issue initially is whether the defendant had standi ng
to object to the search of the red Toyota and the resultant recovery
of the weapon fromits interior. The People’s positionis that the
def endant | acks standing to contest the search, notw thstandi ng t he
fact that the Gand Jury was charged under the presunption of
possession statute, claimng that where the People rely on the

statutory presunption as well as upon the theory of constructive



possession, the defendant has no automatic standing. They al so
assert that the defendant | acked a | egitimate expectation of privacy
in the Toyota, so that he has failed to neet his burden of
denonstrating standing. The defendant’s position is that once a
Mapp hearing has been ordered, the question of standing need not be
addressed. He further contends that he has automatic standing to
contest the search of the vehicle by virtue of the presunption of
possessi on charge presented to the Grand Jury.

At the outset, the court notes that it disagrees with the
prem se that the granting of a Mapp hearing obviates the need for
the defendant to establish standing. The issues surrounding
st andi ng, abandonnent, and the propriety of police conduct are al
to be considered by the court in assessing the adm ssibility of
evi dence at a Mapp hearing. Therefore, the fact that a Mapp hearing
was granted does not nean that the court which ordered the hearing
found standi ng to have been established. Accordingly, the question
of standing is one which nust be addressed by the court.

Standing is a threshold determnation as to “who is, or
shoul d be, entitled to enforce the prohibition agai nst unreasonabl e

searches” (People v Wesley, 73 Ny2d 351, 355 [1989]. Cenerally,

“standing is available only if [a] defendant denonstrates a personal
| egiti mate expectation of privacy in the searched prem ses” (People

v _Tej ada, 81 Ny2d 861 [1993]. However, in People v Mllan, 69 Ny2d




514 [1969], the Court O Appeals “carved out a narrow exception in
one particular class of constructive possession cases” (People v

Wesl ey, supra), holding that where a defendant is charged wth

possession upon a statutory presunption, he has the right to
chall enge the legality of the search, “regardl ess of whether he is
ot herwi se able to assert a cognizable Fourth Anendnent interest”
(iLd). The Court reasoned that “fundanental tenets of fairness
requi re that a defendant charged with possessi on under the statutory
presunption be given an opportunity to contest the search” (id).
Under M1l an, then, the defendant woul d have automatic standing to
contest the search of the Toyota, for the People utilized the
statutory presunption in obtaining the indictnent against him
However, the People claimthat where they intend to rely on both
constructive possession and the statutory presunption, as they claim
they intend to do in the present case, Mllan is inapplicable.

In making the determ nation as to whether the People’s
assertion is correct, the court nust exam ne the facts and hol di ngs

in People v Tejada, supra, which revisited the principal of

“automati c standing”.

In Tejada, the defendant was arrested and charged in
connection with an apartnment search in which the police seized
drugs, drug paraphernalia, and a gun in plain view. The hearing

court found insufficient exigency to support the warrantless entry



into the apartnent, and, finding that the defendant had automatic
standing to challenge the admssibility of drugs which he was
charged with possessing under the “room presunption” statute,
t heref ore suppressed the drugs. However, with respect to the drug
par aphernal i a and t he gun, whi ch were not covered by the presunptive
possession statute, the court denied suppression, ruling that the
defendant “was relegated to the general principle that only a
legitimate expectation of privacy in the prem ses could confer
standing to challenge the warrantless search and seizure” (see,

People v Tejada, 183 AD2d 500 [1%* Dept 1992]). The def endant

appeal ed this ruling and argued in the appellate courts that “where
a statutorily presunptive possessory count is included anong ot her
crimnal charges emanating fromordinary constructi ve possession”,
the automati c standi ng exception shoul d be extended to all charges,
so that he should have automatic standing as to the drug
paraphernalia and weapon. This position was rejected by the
Appel  ate Di vi sion and Court of Appeals, which recogni zed the “need
for a limted form of automatic standing where the crimnal
possessory charge is rooted solely is a statutory presunption
attributing possession to a defendant”, but found that “the
unfairness perceived in MIlan is not present in cases where a
defendant is charged wth constructive possession on the basis of

evi dence other than the statutory presunption”. |t appears clear



to the court that the gravanmen of the Tejada ruling is that where
there are nmultiple charges, yet only one is inpacted by the
statutory presunption of possession, only that charge i s subject to
automatic standing, while the others remain subject to the general
rule requiring the establishnment of a legitinmte expectation of
privacy in the area searched. The Court did not specifically
address the question posed in the case at bar, whether reliance upon
constructive possession in addition to the statutory presunption
woul d negate automatic standing. However, because of the wording
in the case - that automatic standing is to be granted where the
possessory charge is “rooted solely” in the statutory presunption -
a nunber of appellate courts have relied on Tejada to deny a
def endant automatic standing in situations in which the Peopl e have
given notice of their intent to charge both constructive possessi on
and the statutory presunption.

In People v Nunez, 234 AD2d 569 [2d Dept 1996], appea

denied 89 Ny2d 1039 [1997], the Second Department, relying on
Tej ada, held that the defendant did not have autonmatic standing to
chal | enge t he search of the autonobile in which drugs were recovered
“because the People did not rely solely on the statutory presunption
of possession, but also on a theory of constructive possession”’

I n People v Paulino, 216 AD2d 238 [ 1st Dept 1995], appeal

deni ed 87 Ny2d 849, the First Departnent, citing Tejada, held that



the defendant “did not have automatic standing to challenge the
search and seizure, as the People relied on not only the "room
presunption” of Penal Law 8 220.25 (2) but also constructive
possession”.

In People v Ayers, 214 AD2d 459 [1°' Dept 1995}, appea

deni ed 86 NY2d 732 [1995], the Appellate D vision held that there
was no evidence that the defendant had a reasonabl e expectation of
privacy in the apartnment and further noted, citing Tejada, that the
doctrine of "automatic standing"” “was inapplicable because the
Peopl e adequately, although inartfully, apprised the hearing court
of their intention to rely on ordinary constructive possession in
addition to the "room presunption" of Penal Law 8§ 220.25 (2)”".

In the opinion of the court, the reliance of the Nunez,
Paul i no, and Ayers courts on the |anguage of the Tejada deci sion
I nstead of on the actual facts and hol di ngs of the Court in reaching
that decision has resulted in the m sapplication of the case. The
appel l ate courts, citing the wording in Tejada, held that because
t he Peopl e gave notice of their intent torely on both the statutory
presunption and constructive possession, the possessory charge was
not “rooted solely in a statutory presunption”, thereby vitiating
t he def endant’ s autonmati ¢ st andi ng. However, an exam nation of the
facts of Tejada make it clear that this was not what the case stood

for. Infact, the record indicates that the defendant in Te] ada was



i n constructive possession of all of the property recovered by the
police, including the drugs for which there was a statutory
presunption, so that if the Tejada court had fol |l owed the reasoning
of the appellate courts which ostensibly relied on its holding, it
woul d have negated the defendant’s automatic standing with respect
to the drugs found in the apartnment on the ground that the
defendant’s possession was not rooted solely in the statutory
presunption, but wupon constructive possession as well. Thi s,
however, was not their holding. They did not negate the defendant’s
automati c standing in connection with the charge which was subj ect
to the statutory presunption, notw thstanding the fact that it was
clearly subject to constructive possession as well. They upheld the
defendant’s automatic standing with respect to the drug charge

which, it bears noting, was not even an issue in the case. It was
a given that the drug charge woul d be subject to automatic standi ng.
Al the Tejada court did was refuse to extend automatic standing to
charges which were solely rooted in constructive possession.
Accordi ngly, under the Tejada ruling and rati onal e, where t he Peopl e
rely on both the statutory presunption and the general constructive
possessi on charge, automatic standing is to be conferred, but only
With respect to the possessory count prem sed upon the statutory
presunption. Therefore, on the basis of the Tejada decision, the

defendant in the present case has autonatic standing to chall enge
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the recovery of drugs which he is statutorily presuned to possess,
but woul d have no automatic standing to challenge the admssibility
of any ot her contraband found in the vehicle for which no statutory

presunption was applicable. To the extent that the holdings in

Nunez, Paulino, and Ayers reflect the opposite |egal conclusion
this court rejects them and relies instead on the |ega
under pi nni ngs of both Tejada and MI| an.

The court notes that support for the rejection of the

hol di ngs i n Nunez, Paulino, and Ayers may be found i n Peopl e v King,

242 AD2d 736 [2d Dept 1997], the nost recent Second Departnent
deci sion involving the application of Tejada to possessory charges
for which the People intend to rely on both constructive possessi on
and the statutory presunption. In King, the majority suppressed
evi dence recovered pursuant to a car search, finding the search to
be unl awf ul . The position of the dissent, however, was that the
def endant | acked standing to search the wvehicle, citing

People v Tejada to support their view that the defendant did not

have automatic standing to contest the search because the People
“did not rely solely on the statutory presunption of
possession...but also relied on the theory of constructive
possessi on”. The majority held that they “disagree[d] with the
conclusion that the defendant did not have automatic standing”,

al t hough they offered no case | aw or discussion in support of this
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position and despite the fact that the relevant facts of its case

were virtually indistinguishable fromthose in Nunez, Paulino, and

Ayers. It appears to the Court that this is clear evidence that the
Second Departnent itself has rejected the holdings in these cases.
Addi ti onal evidence that Tejada has not been properly

applied by the courts in Nunez, Paulino, and Ayers nmay be found in

the Court of Appeals’ discussion of fairness with respect to the

i ssue of automatic standi ng over the years. In People v Mllan, the

Court held that it “offends fundanental tenets of fairness inherent
i n New York crimnal jurisprudence” to pernmt the governnent “to use
the legal fiction of constructive possession to prosecute all
passengers [in a vehicle in which a gun is found], conscious or not
of the gun's existence, and yet deny those it accuses a right to
question the actions of its agents in conducting the search”,
finding that this is “repugnant to the requirenents of fair play
whi ch have evol ved t hr ough centuries of Angl o- Arrer i can

constitutional history". Thereafter, in People v Wesley, the Court

of Appeals refused to extend automatic standing to constructive
possessi on cases, enphasizing that “no presunption [woul d be] used
to secure a conviction” but rather, the People would “bear the
substanti al burden of establishing defendant's ability and intent
to exercise domnion or control over the contraband”. I n ot her

words, where the presunption is used to obtain a conviction for
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possessi on, an obviously easy burden to neet, fairness dictates that
t he def endant be gi ven automati c standi ng, but where the possession
i s based upon constructive possession, so that the People nmust prove
dom ni on and control, a “substantial burden”, automatic standing is

not required. However, in Nunez, Paulino, and Ayers, the courts

apparently found the scenario in which the People relied on both
theories to prove possession to be the equival ent of relying upon
only the constructive possession theory, for they denied the
def endant automati c standi ng. In the opinion of the court, this
woul d only make sense, inrelation to the Court’s fairness argunent,
if the People in those cases were unable to “secure a conviction”
on the presunption al one, but were required to neet the “substanti al
burden” of proving domnion and control in order to obtain a
convi ction. However, this is not the case. In order to get an
i ndictment or a conviction, the People need only prove one theory
or the other, and although there is no way of knowi ng which of the
two was or would actually be relied upon by the jury in making its
determ nation, it appears clear to the court that in view of the
rel ati ve ease of conviction when the presunption is used as conpared
to the nore onerous burden of proving constructive possession, the
strong likelihood is that there will be nmany occasions where a
def endant woul d be convicted on the strength of the presunption

al one, a circunstance which the Court of Appeals has held woul d be
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patently wunfair wunless the defendant had the opportunity to
chal | enge the search. Accordingly, it appears to the court that
where both theories are relied upon by the People, allow ng for the
strong possibility that only the presunption will be used to support
a conviction, automatic standing should be granted. Accordingly,

t he hol dings i n Nunez, Paulino, and Ayers should be rejected on this

ground as wel |.

The court notes that the situation would be different if
the People were required to elect® which of the two theories they
woul d rely upon to establish possession, so that in order to deny
a defendant automatic standing, they would have to stipulate that
the presunption would not be used in order to obtain a conviction.
This way, the court could assure that the “fundanental tenets of
fairness” and the “requirenents of fair play” that the Court of
Appeal s sought to protect in MIlan would be satisfied. However,
in the present case, there has been no election, only the People’s
assertion that they intendtorely on both the statutory presunption
and the general constructive possession charge. |In the opinion of
the court, to permt the People not to elect which theory they

intend to rely upon and to vitiate the defendant’s automatic

The concept of electing theories was addressed in People v
Gal ak, 80 Ny2d 715 (1993) and People v Hvi Jin An, 253 AD2d 657
[ 1s* Dept 1998], appeal denied 92 Ny2d 949 (1998).

14



standing by virtue of their purported reliance on both, despite the
fact that the use of the presunption would require automatic
standi ng and would be by far the easier burden to neet, is sinply
not fair and woul d effectively set the stage for the eradi cation of
the doctrine of “automatic standing” altogether, for all a
prosecutor would have to do to elimnate the defendant’s automatic
standi ng woul d be to charge constructive possession in addition to
the statutory presunption, which in the context of a vehicle search
woul d be relatively easy to justify, if not to prove.

Accordingly, the court finds that the defendant in the
case at bar has automatic standing to challenge the recovery of the
drugs fromthe Toyota

Even assum ng, arguendo, that the defendant did not have
automatic standing to contest the vehicle search in this case, the
court finds that in any event, he has standing to object to the
search of the Toyota by virtue of the fact that he was its driver.

As the court has already noted, the general rule is that
a defendant seeking suppression of evidence has the burden of
establ i shing standing by denonstrating a | egiti mate expectation of

privacy in the prem ses or object searched (People v Ranmrez-

Portoreal, 88 Ny2d 99 [1996]). In the opinion of the court, the
def endant in the case at bar, who offered testinony to indicate that

he had borrowed the Toyota froma friend, net this burden.
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In People v Gonzalez, 68 Ny2d 950 [1986], the Court of

Appeal s hel d that the defendant’s statenent that he had borrowed t he
car in which he was arrested from a friend was sufficient to
establish that he had a legitinate expectation of privacy so as to
confer standing.

In People v Lewis, 217 AD2d 591 [ 2d Dept 1995], the Second

Departnent held that the defendant, “as the driver of a vehicle
borrowed with the owner’s perm ssion, had a privacy interest in the
vehicl e sufficient to support standing to challenge [its] search”

In People v Wight, 140 AD2d 656 [2" Dept 1988], the

Second Departnent held that a defendant had standing to chall enge
t he search of a vehicle which he had borrowed froma friend.

In USv Pena, 961 F2d 333 [2d Cir 1992], the United States
Court of Appeals for the Second Circuit held that it “is not the | aw
that only the owner of a vehicle may have a Fourth Amendnent privacy
interest therein that is protected agai nst governnental invasion,
finding that “the borrower of an autonobile can possess such an
interest” and that where a defendant “offers sufficient evidence
i ndicating that he had perm ssion of the owner to use the vehicle,
[ he] plainly had a reasonabl e expectati on of privacy in the vehicle”
and therefore had standing to challenge its search.

In USv Mller (821 F2d 546 [11'" Cir 1987]), the United

States Court of Appeals for the Eleventh Circuit held that a
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def endant has standing to chall enge the search of a car borrowed
froma friend

In US v Rusher, 966 F2d 868 [4'" Cir 1992], the United

States Court of Appeals held that the defendant had a reasonable
expectation of privacy in a truck, finding that although he was not
the owner of the truck, he was its driver and there was no evi dence
in the record tending to show that he was illegitimately in
possession of it.

In USv Portillo, 633 F2d 1313 [9'" Cir 1980], wit of cert

deni ed 450 US 1043 [1981], the Ninth Grcuit of the United States
Court of Appeals held that the defendant had a legitimte
expectation of privacy in a car he did not own because he was in
possessi on of the car with the perm ssion of the owner and had a key
toit, “thus having the required | evel of control over the car”

In US v Arce, 633 F2d 689 [5'" Cir 1980], cert denied

451 US 972 [1981], the CGovernnent conceded that a defendant had
standing to chal l enge the search of a car he did not own because he

was driving it.

In US v Santiago, 174 FSupp2d 16 [ SDNY 2001], the United
States District Court for the Southern District held that the
def endant had a |l egiti mate expectation of privacy in a car which he
did not own but which he “was driving at the tinme of his

appr ehensi on and fromwhich the chal |l enged evi dence was sei zed” by
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virtue of the fact that he denonstrated “a legitimte basis for
being in the vehicle. The court found that “under Second G rcuit
precedent, permssion from the owner of a car to use it and
possessi on of the car keys have been held to establish an adequate
privacy interest” in the vehicle to establish standing to challenge
its search.

It appears clear to the court that as the driver of a
vehi cl e which he had been given perm ssion to drive by the owner,
t he defendant had standing to object to the vehicle s search by the
pol i ce. In reaching this conclusion, the court notes that the

hol ding in People v DelLucchio, 115 AD2d 555 [2d Dept 1985], a case

cited by the People in support of its position that the defendant
did not have standing, does not require a different result. In
DeLucchi o, the defendant had driven the vehicle owned by anot her on
February 21%t, but the vehicle was not searched until February 23"
after it had been returned to the owner. This scenario is easily
di sti ngui shable fromthe one at bar so that its holding that the
def endant did not have an expectation of privacy in the vehicle is
not di spositive of the issue at bar.

Accordi ngly, pursuant to either the doctrine of automatic
standi ng or under the general rule of standing, the defendant may
rightfully challenge the search of the Toyota.

The first question before the court in assessing the
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propriety of the police conduct in this case is whether or not the
initial approach of the Toyota by Sergeant Hart was |lawful. At the
outset the court notes that it agrees with the defendant that the
anonynous tip of three people with guns in a Cadillac did not give
Sergeant Hart reasonabl e suspicion with respect to the people in the

Toyota (see, Florida v J.L., 529 US 266 [2000], in which the United

States Suprene Court held that “[a]n anonynous tip that a person is
carrying a gun is not, wthout nore, sufficient to justify a

police’ s officer’s stop and frisk of that person”; see al so, People

v. Wiliam"I1", 98 Ny2d 93 [2002], in which the New York Court of

Appeal s, citing the decisionin Floridav J.L., held that atip nust

be “reliable in its assertion of illegality, not just in its

tendency to identify a determ nate person”; and People v Ballard,

279 AD2d 529 [2d Dept 2001]). Nevertheless, the evidence adduced
at the hearing indicates that the defendant’s car was not stopped
by the police, but nerely approached, and as the Court of Appeals

held in People v Spencer (84 NY2d 749 [1995]), "the right to stop

a noving vehicle is distinct from the right to approach the
occupants of a parked vehicle” and it is only when a car is stopped
or pulled over that there is a seizure which requires reasonable
suspicion. It appears to the court that in the present case, the
sergeant had a right to approach the Toyota on the basis of the

radio run of people in possession of guns in the area, which
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transm ssion provided at | east "an articul abl e basis for requesting
i nformati on", which is the | evel of information required when a car

has been "approached but not seized" (see, People v Ccasio, 85 Nyad

982 [1995]). Accordingly, the approach of the defendant’s vehicle
was proper.

The next issue before the court is whether the facts
presented to Sergeant Hart upon his approach of the Toyota justified
his intrusion into the vehicle. In making this determ nation, the
court nust review the different scenarios which would support the
police entry into a vehicle.

One justification for the search of a vehicle is the
arrest of an occupant of that vehicle and the search incident
thereto. In these situations, "where police have validly arrested
an occupant of an autonobile and they have reason to believe that
the car nmay contain evidence relating to the crime for which the
occupant was arrested***they nmay contenporaneously search the
passenger conpartment, including any containers found therein”

(People v Belton, 55 Ny2d 49 [1982]; see, People v Galak, 81 Nyad

463 [1993]; People v Langen, 60 Ny2d 170 [1983]; see also, People

v _Rives, 237 AD2d 312 [2d Dept 1997], appeal denied 90 Ny2d 1013

[1997] in which the Second Departnent again upheld a car search by
an officer "if he has reason to believe that the vehicle or its

visible contents may be related to the crine for which the arrest
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i s being nade").

Anot her situation in which a search may be permtted is
when t he search i s undertaken pursuant to an accident investigation
or where the driver is suspected of driving while intoxicated. In
such situations, the recovery of alcohol froma vehicle would be

warranted. For exanple, in People v Ellis (169 AD2d 838 [2d Dept

1991], appeal denied 77 Ny2d 960 [1991]), the police saw the

def endant's car weaving on the highway for 3/4 mle. Wen the car
was stopped, the officer saw an open beer contai ner which the court
hel d to have been properly seized.

A third scenario justifying police entry into a vehicle
occurs when a car is lawmfully stopped and the police observe
contraband in plain view. For exanple, the observation of a gun
protrudi ng fromunder a car seat woul d supply independent probable
cause for a search of the vehicle, evenif the stop was based solely
upon a traffic violation. The sane has been held to be true for the

observation of mari huana (People v Laccone, 164 AD2d 897 [2d Dept

1988]), or firewrrks (People v Mller, 177 AD2d 989 [4th Dept

1991]), or a glass pipe with cocaine residue (People v Rives,

supra). The search under these circunstances is justified by the
pl ain vi ew observation of property which is unlawful to possess.
Finally, the police nay enter a vehicle when it is

| awful |y stopped and the police reasonably believe "that a weapon
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| ocated within the vehicle presents an actual and specific danger

to the officer's safety"” (see, People v O Neal, 248 AD2d 561 [2d

Dept 1998], appeal denied 92 Ny2d 858). For exanple, in People v

Carvey, 89 Ny2d 707 [1997], the Court of Appeals upheld the police
intrusion of reaching into the area of a vehicle where one of the
occupants had been sitting on the basis of the fact that this
occupant was wearing a bulletproof vest, which the court noted
provi ded an "enhanced ability to safely use a deadly weapon" (see

al so, People v Torres, 74 Ny2d 224 [1989]).

It appears to the court that there is no debate that
Sergeant Hart did not enter the Toyota incident to the arrest of an
occupant of the vehicle, pursuant to an accident investigation, or
because he saw contraband in plain view. Al he saw protrudi ng from
the seat was a folded towel, which is clearly not contraband. The
fact that the towel was in plain view cannot support its recovery,
for "[t]o justify a warrantless seizure of an itemin plain view,
its incrimnatory character nust be inmrediately apparent” (Horton

v California, 496 US 128 [1990]; see, People v Carbone, 184 AD2d 648

[ 2d Dept 1992]). Accordingly, the question is whether Sergeant Hart
had a reasonable belief that there was a weapon in the car which
created an “actual and specific danger”.

In the opinion of the court, the facts and circunstances

presented to the sergeant did not support such a belief. 1In cases
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in which the courts have permtted the police to enter a vehicle for
safety purposes, there has had to be sone objective criteria to
indicate that the likelihood of a weapon being in the car was

substantial. For exanple, In People v Wrthy, 261 AD2d 277 (1st

Dept 1998), appeal deni ed 93 Ny2d 1029 (1999), the police approached

a vehicle pursuant to a routine traffic stop. As they did so, the
def endant made a "di ppi ng" notion toward the floor. On these facts,
the Appellate Division held that the "likelihood of weapon in the
car [was] substantial and the danger to the officer's safety actual
and specific", thereby justifying the search of the vehicle's front

passenger area. |In People v G snero, 226 AD2d 279 (1% Dept 1996),

appeal deni ed 88 Ny2d 1020 {1996), the defendant, a passenger in a

vehicle stopped for a traffic infraction, bent down in what the

court characterized to be an apparent attenpt to concea
sonet hi ng". On these facts, the Appellate D vision upheld the
police entry into the vehicle and their retrieval of a gun from

t her ei n. In People v Rodriguez, 160 AD2d 960 (2d Dept 1990), a

passenger’s “sudden hand notion” toward the floor during a routine

car stop was held to provide a “reasonabl e basis to believe that the
passenger mght be in possession of a weapon”. In all of these
cases, the occupants of the vehicle engaged i n conduct which | ed the

police to believe that a gun was bei ng conceal ed. However, in the

case at bar, there is no evidence of this nature. |nstead, Sergeant
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Hart entered the car on the basis of the passenger’s silence when
he asked if there was a gun in the car, her glancing over at the
defendant at this time, and his belief that the towel | ooked
“suspi ci ous”. The court finds that this is an insufficient
predi cate for entering the car, so that the gun recovered incident
to this unlawful entry nust be suppressed.

The | ast issue before the court is the adm ssibility of
the defendant’s statenent. In the opinion of the court, this
evi dence nust be suppressed as “fruit of the poisonous tree” (Wng
Sun v US, 371 US 471).

Based upon the foregoing, the defendant's notion to

suppress physical evidence and statenents shoul d be granted.

JOAN O DWER, J. H. O
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