MEMORANDUM

SUPREME COURT : QUEENS COUNTY
| A PART 18
X | NDEX NO. 5508/ 03
IN THE MATTER OF THE APPLI CATI ON OF
KEVI N SCANLQON, AS PRESI DENT OF NEW BY: HART, J.
YORK STATE COURT CLERKS ASSOCI ATI ON
AND JOHN VI SSI CCHI O, DATED:

For Judgnment Pursuant to Article 78
of the Gvil Practice Law and Rul es,

- agai nst -

JONATHAN LI PPMAN, AS CHI EF

ADM NI STRATI VE JUDCGE OF THE STATE OF

NEW YORK- UNI FI ED COURT SYSTEM AND

THE OFFI CE OF COURT ADM NI STRATI ON,

STATE OF NEW YORK UNI FI ED COURT SYSTEM
X

This is an Article 78 proceeding brought by Kevin
Scanlon, as President of the New York State Court Cerks
Associ ation, and John Vi ssicchio, a Senior Court C erk, which seeks
to annul a determ nation of the Chief of Enpl oyee Rel ati ons denyi ng
their out-of-title work grievance. The petitioners request, inter
alia, ajudgnment directing the respondents to conpensate petitioner
Vissicchio for allegedly out-of-title work that he performed from
January 1, 2002 through Cctober 28, 2002.

Petitioner Vissicchio, a nenber of the petitioner
association, is a Senior Court Cerk assigned to the Central
Clerk’s Ofice of New York Cty Crimnal Court, Queens County
(hereinafter “Queens Crimnal CCO). Respondent Jonathan Lippnman

is the Chief Adm nistrative Judge of the State of New York Unified



Court System (hereinafter “UCS’), and respondent O fice of Court
Adm nistration is the admnistrative arm of UCS. Petiti oner
Vi ssicchio, hired on March 3, 1977 by UCS as a court officer in the
Civil Court of the City of New York, County of Queens, worked in
that position for approximately ten years before he becane a Seni or
Court Clerk assigned to the Crimnal Court in Brooklyn. 1In 1990,
UCS reassigned Vissicchio to Queens Crimnal Court, and, in the
fall of 2000, Vissicchio began to work in Queens Crim nal CCO where
he is presently.

Queens Crimnal CCO a general information center for the
Crimnal Court and the custodian of certain court records, has
al l egedly always been supervised by an Associate Court derk,
slotted at a JG 23 position, who oversees the work of severa
Seni or Court Clerks, anong others. The UCS Title Standard for an
Associate Court Clerk provides in relevant part that they “work as
supervisors of a staff of part clerks and ot her personnel *** [and]
supervi se the Seni or Court O erks assigned to several other parts.”
A Senior Court Clerk, slotted at the JG 21 position, anong other
things, works at a public counter in an office, responds to
inquiries, and serves as a part cl erk when necessary. Senior Court
Clerks allegedly do not supervise other Senior Court C erks.

Around July, 2000, Frank Engel, an Associate Court Cerk
who had been supervising Queens Crimnal CCO received a pronotion

and left the office. FromJuly, 2000 through February, 2001, for



about seven nonths, UCS did not replace Engel wth another
Associ ate Court Clerk, but allegedly required petitioner Vissicchio
to perform the duties of an Associate Court Cderk wthout
addi ti onal conpensati on. In February 2001, UCS assigned Tonmmy
Gregg, who was an Associate Court Cerk, to supervise Queens
Crimnal CCO, and he did so until his retirenment in Decenber, 2001.
UCS again allegedly required Vissicchio to supervise Queens
Cimnal CCO this time for ten nonths, from January 1, 2002
t hrough Oct ober, 2002, wi thout allegedly giving hi mthe appropriate
title and salary. Vissicchio s responsibilities allegedly included
reassigning Queens Crimnal CCO enployees to other offices or
courtroons, giving approval for enployee absences, answering
questions raised by other Senior Court Cderks, and attending
nmeeti ngs of Associate Court Clerks. Petitioner Vissicchio s name
was listed on an internal office directory as the person in charge
of the Queens Crimnal CCO where the nane of an Associate Court
Clerk traditionally appears.

On June 12, 2002, the petitioner Association, which had
entered into a collective bargaining agreenent with UCS for
1999- 2003, filed a grievance with the Deputy Chief Adm nistrative
Judge for the New York Cty Courts pursuant to Article 15,
Section 1(a) and (b)(4) of the agreenent, inter alia, contesting “a
cl ai mred assi gnnent of enployees to duties substantially different

from those stated in their job specifications.” On Novenber 7,



2002, the Chief of Enployee Rel ations denied the grievance on the
ground that Vissicchio had not conplied with the collective
bar gai ni ng agreenment whi ch required the Associ ati on or the enpl oyee
tofile a grievance “not |ater than 45 cal endar days after the date
on which the act or omssion giving rise to the grievance occurred
or when the enpl oyee coul d reasonably have been expected to becone
aware of, or to have know edge, that he/she had a grievance ***.”
The Chief of Enployee Relations further found: “Even if the
gri evance had been tinely filed, it would still be denied on the
merits. The alleged out-of-title duties that Gievant perforns al
fall within, or are reasonably related to, and not substantially
different than, the duties in the Senior Court Cerk (JG21) title
standard. *** Additionally, Gievant does not performduties in
the Associate Court Clerk (JG23) title standard.”

Petitioner Vissicchiocurrently earns an annual sal ary of
$67,582 as a Senior Court Cerk, and he contends that if he had
been properly conpensated during the ten nonth period for
performng the duties of an Associate Court Cerk, he should have
been paid at an annual rate of at |east $70, 124, conputed by addi ng
his current salary to a JG 23 increment of $2,542. Although the
entry level salary for an Associate Court Cerk is only $51, 858,
UCS al | egedly pl aces a pronoted enpl oyee on the proper step in the
hi gher title and pay |evel. Petitioner Vissicchio brought this

Article 78 proceeding for the purpose of, inter alia, conpelling




t he respondents to pay hi man additional $2,118 plus interest. The
petitioners state in their nmenmorandum of |aw that they “recognize
that this proceeding does not involve a significant anmount of
damages. However, Petitioners believe pursuing the sane is
necessary to renmedy the extrenely inequitable conduct of the UCS
and to prevent the UCS fromviolating the prohibition against the
assi gnnent of Vissicchio and other court clerks to out-of-title
work in the future.”

The respondents admt that Central Cerk Ofices have
been supervi sed by Associate Court Cl erks or clerks of even higher
title. The respondents allege that during the relevant period
assignnments of Queens Crimnal CCO staff were nmade by Bor ough Chi ef
Clerk WIliamKalish and Deputy Borough Chief Cerk Kevin Begley,
who al so approved | eave requests made by personnel, although the
respondents admt that petitioner Vissicchio mght have been
i nformed of enpl oyee absences in the Queens Crimnal CCO  WIIliam
M Kalish, now the Borough Chief Cerk of the New York Cty
Crimnal Court, Bronx County, who was the Borough Chief Cerk in
Queens from March, 1999 to May, 2002, swears that fromon or about
Decenber 29, 2001 until Cctober 28, 2002, the date UCS assigned an
Associate Court Clerk to Queens Crimnal CCO he and Kevin Begl ey,
then the Assistant Borough Chief, directly supervised the Queens
Crimnal CCO and that petitioner Vissicchio did not perform the

duties of an Associate Court O erk. Kevin Begley swears that



“[dluring the tinme that there was no Associate Court Cerk in
charge of the CCO, WIlliamKalish and | supervised that office. On
a daily basis, petitioner would cone into the Borough Chief Clerk’s
Ofice, and I or M. Kalish would give petitioner direction as to
the assignnments of staff, the approval of |eave, and other such
matters.”

The petitioner has submtted reply affidavits from
hi msel f and fromseveral co-workers which contradict the affidavits
of WIlliam Kalish and Kevin Begl ey. Gregory Schm dt, a Senior
Court Clerk assigned to the Queens Crimnal CCOswears, inter alia,
“Vi ssicchio supervised nyself and the other Senior Court C erks,
pl anned and coor di nat ed our work schedul es wi thin the CCO assigned
work both within and without the CCO acted as troubl eshooter when
probl ens arose at the informati on counter and el sewhere in the CCO
and was the point person for tine and | eave matters within the CCO
*** The bottomline is that Vissicchio was in charge of running the
CCO during the period in issue.” Anthony Vallone, another Senior
Court Clerk who worked in Queens Crimnal CCO swears in another
affidavit to the sane effect: “In all respects Vissicchio ran the
CCO from January through October 2002, in the sanme manner as his
Associ ate Court O erk predecessors and successor. He perforned all
the same functions they did, with the only exception being that he
did not wite up our performance eval uations.”

Cvil Service Law 8§ 61, “Appointnent and pronotion,”



provides in relevant part: frRxx 2. Prohi bition against
out-of-title work. No person shall be appointed, pronoted or
enpl oyed under any title not appropriate to the duties to be
perfornmed and, except upon assignment by proper authority during
t he conti nuance of a tenporary energency situation, no person shal

be assigned to perform the duties of any position unless he has
been duly appointed, pronoted, transferred or reinstated to such
position in accordance with the provisions of this chapter and the

rul es prescribed thereunder ***.” (See, CGvil Service Enployees

Ass'’n Inc., lLocal 1000, AFSCME v Angello, 277 AD2d 576.)

Section 25. 20( b) of t he Rul es of t he Chi ef Judge
(22 NYCRR 25.20[b]) contains simlar |anguage. The prohibition
against out-of-title work stated by statute and rule also finds
expression in the collective bargaining agreenent entered into by
the petitioner association and UCS. Article 15.1(b) provides in
rel evant part: “A non-contract grievance is a di spute concerning:
*** (4) A clained assignment of enployees to duties substantially
different fromthose stated in their job specifications.”

“An out-of-title work assignnent exi sts when an enpl oyee
has been assigned or conpelled to performthe duties of a higher
grade, wthout a <concomtant increase in pay, frequently,
recurrently and for long periods of tine, unrelated to any

tenporary energency requirenment (see, OReilly v Gunet,

308 Ny 351, 355). Moreover, out-of-title work under the G vi



Servi ce Law has been established based upon a significant increase

i n supervisory responsibility (see, Matter of Rausch v Pellegrini,

237 AD2d 771; Matter of Kuppinger v _Governor's Of. of Enpl.

Rel ati ons, 203 AD2d 664, 665) ***.” (Caruso v Mayor of Village of

South dens Falls, 278 AD2d 608, 609.)

Adm ni strative determ nati ons regar di ng position
classifications and related matters may be given “only limted
judicial review, and will not be disturbed in the absence of a
showi ng that they are wholly arbitrary or wthout any rational

basis *** " (Cove v Sise, 71 Ny2d 910, 912, see, Matter of Steen

V_(Governor's Ofice of Enployee Relations, 271 AD2d 738; Givil

Service Empl oyees Ass’n Inc., Local 1000, AFSCVME, AFL-CIO Vv State

University of New York, 286 AD2d 850.) “Wen review ng appeal s

involving out-of-title work grievances, courts generally hold that
if the record as a whole provides a rational basis for the

determ nation, it will be upheld ***.” (Gergis v Governor’s Ofice

of Enpl oyee Rel ati ons, 206 AD2d 766, 768; see, Bailey v Governor’'s

Ofice of Empl oyee Rel ations, 259 AD2d 940; Tirone v (Governor's

Ofice of Enployee Relations, 195 AD2d 816; Security and Law

Enf or cenent Enpl oyees, Dist. Council 82, AFSCME, AFL-CI O on Behal f

of Krom v Hartnett, 119 AD2d 877.) The “standard of review in

these matters i s whether the record as a whol e provides a rational
basis for the determination to deny the grievance *** and [a court]

W Il not disturb such determination unless it is ‘“wholly arbitrary



and without any rational basis’ ***.” (Gvil Service Enployees

Ass’'n Inc., Local 1000, AFSCME v Angell o, supra, 578, quoting Scal a

v_Ganbi no, 204 AD2d 933, 934; see, Wodward v _Governor’'s O fice of

Enpl oyee Rel ations, 279 AD2d 725.) The petitioner has the burden

of denonstrating that the admnistrative determnation is either
arbitrary, capricious or affected by an error of |aw ( See,

G ossman v _Rankin, 43 Ny2d 493; G vil Service Enpl oyees Ass’'n I nc.,

Local 1000, AFSCME, AFL-CIOvVv State University of New York, supra;

Cvil Service Employees Ass’n Inc., Local 1000, AFSCVME, AFL-C O v

State University of New York, 280 AD2d 832.)

The first issue presented is whether there was a rati onal
basis for the determ nation of the Chief of Enployee Relations to
dismss the grievance filed by Vissicchio as untinely. The
col l ective bargai ning agreenent provides in relevant part: “15.2
**x (a) Step 1. The enployee or the union shall present the
grievance in witing *** not later than 45 cal endar days after the
date on which the act or omssion giving rise to the grievance
occurred or when the enpl oyee could reasonably have been expected
to becone aware of, or to have know edge, that he/she had a
grievance.” Since Vissicchio claimed that his out-of-title work
began January 1, 2002 and since he did not file his grievance until
June 12, 2002, the Chief of Enployee Relations found that the
grievance was untinely filed. This finding overlooked the

“continuing violation doctrine” and is affected by an error of | aw



The doctrine of a continuing wong is applicable to both
actions for breach of contract and Article 78 proceedi ngs, and the
respondents’ contention, unsupported by citation, that the doctrine
has no application to the parties’ collective bargaini ng agreenent
has no nerit. “[Where a contract provides for continuing
performance over a period of time, each breach may begin the
runni ng  of the statute anew such that accrual occurs

continuously ***.”  (Airco Alloys Division, Airco Inc. v N agara

Mohawk Power Corp., 76 AD2d 68, 80; see, Stalis v Sugar Creek

Stores, Inc., 295 AD2d 939.) 1In the case at bar, the respondents’

obligation regarding out-of-title work was a continuing one, and
the petitioners’ clains regarding a breach of that obligation are
“not referable exclusively to the day the original wong was

commtted ***. 7 (Stalis v Sugar Creek Stores, Inc., supra, 941

guoting 1050 Tenants Corp. v Lapidus, 289 AD2d 145, 146.)

Petitioner Vissicchio's contractually based grievance “accrue[d]

anew every day, and for each injury *** 7 (1050 Tenants Corp. Vv

Lapi dus, supra, 146; see, Stalis v Sugar Creek Stores, Inc., supra;

Ballinv Ballin, 204 AD2d 1078.) Insofar as Article 78 proceedi ngs

are concerned: “For purposes of determ ning when the statute of
limtations [applicable to an Article 78 proceedi ng] begins to run,
a distinction is made between the review of a final determ nation
whi ch has been rendered and review of a dispute in which there is

a continuing failure or refusal of the body or officer to perform

10



a duty. Wiere thereis a ‘continuing failure’ of an officer to act
in the performance of his duty, such conduct prevents the running
of the statute of limtations for an Article 78 proceeding.”
(6 NYJur 2d, Article 78 and Rel ated Proceedi ngs, 8 158.) Thus, in

Poli cenen’s Benevolent Ass’'n of Village of Spring Valley v Goldin

(266 AD2d 294), an Article 78 proceedi ng brought by police officers
to prohibit a nunicipality from making them work out-of-title in
supervi sory positions, the court held: “[Where, as here, the
practice conplained of is a continuing one and is in violation of
the New York State Constitution, the right to relief wll not be
barred by the four-nonth Statute of Limtations ***.” [In Janke v

Community  School Bd. of Community  School Di st. No. 19

(186 AD2d 190, 193), the court held: “Were the claimis that a
public official has failed to performa continuing statutory duty,
the right torelief will not be barred by the four-nonth Statute of
Limtations ***_ 7~ “The rule [pertaining to the running of the
statute of |[imtations] been applied where the act or failure to
act by the body or officer constitutes a continuing violation of a
constitutional or statutory duty, *** or where the act or failure
to act by the body or officer constitutes a continuing wong.”
(6 NYJur 2d, Article 78 and Rel ated Proceedi ngs, 8§ 158.)

The next issue presented is whether this court may
consider affidavits from the petitioner and various other

i ndi vi dual s i n det ermi ni ng whet her the adm nistrative determ nation

11



under review has a rational basis. This court has concl uded that
it may not do so where the affidavits add to the adm nistrative
record. “In the course of judicial review, the court may not
consi der argunents or evidence not contained in the admnistrative

record ***” (Brusco v _New York State Div. of Housing and

Community Renewal , 170 AD2d 184, 185; see, 72A Realty Associates v

New York City Environnental Control Bd., 275 AD2d 284; Lusker v

Cty of New York, 194 AD2d 487; 985 Fifth Ave. Inc. v State Div. of

Housi ng & Community Renewal, 171 AD2d 572; Wndsor Place Corp. Vv

State Div. of Housing and Community Renewal, 161 AD2d 279; Pl aza

Realty Investors v New York Cty Conciliation and Appeals Bd.,

110 AD2d 704.) “The function of the court upon an application for
relief under CPLR Article 78 is to determ ne, upon the proof before
t he adm ni strative agency, whet her the determ nation had a rati onal
basis in the record or was arbitrary and capricious. Disposition
of the proceedingislimted to the facts and record adduced before
t he agency when the admi nistrative determ nati on was rendered ***.”

(Fanelli v New York Gty Conciliation and Appeals Bd., 90 AD2d 756,

757, affd 58 NY2d 952;: see, Yarbough v Franco, 95 NY2d 342; Levine

v_New York State Liquor Authority, 23 NY2d 863; Dearborn Associ ates

v_Environnental Control Bd., 144 AD2d 556; Plaza Realty |l nvestors

v New York City Conciliation and Appeals Bd., supra.) Therefore,

the court notes, the conflicting affidavits of the petitioner and

ot her individuals which are dehors the adm nistrative record may

12



not be used here to create new issues of fact and credibility
requiring a hearing in this Article 78 proceeding. (See,

CPLR 7804[ h]; Archer v Town of Wieatfield, 300 AD2d 1108.)

An individual appointed by the Chief of Labor Rel ations
conducted a “review neeting” on August 20, 2002. The deci sion of

the Chief of Labor Relations states in relevant part, inter alia:

“The alleged out-of-title duties that Gievant perforns all fall
within, or are reasonably related to, and not substantially
different than, the duties in the Senior Court Cerk (JG21) title
standard. These duties include discussing daily court activities,
assigning work responsibilities to court personnel and answering
t el ephone and over-the-counter inquiries from attorneys *** and
court personnel regarding court procedures and the filing of court
docunents.” The Chief of Labor Rel ations additionally found, inter
alia: (1) The Borough Chief Cerk’s Ofice assigned Senior Court
Clerks to the parts. (2) Since petitioner Vissicchio was nore
frequently assigned to the CCO pursuant to his request not to be
rotated into a part, he was nore frequently consulted about the
availability of Senior Court Clerks for rotation into parts and
nmore frequently requested to conmunicate assignnments to other
Senior Court Clerks. (3) Petitioner Vissicchio did not approve or
deny annual | eave requests, but nerely relayed information to the
Borough Chief Cerk’s Ofice. (4) Petitioner Visscchio did “not

perform any general supervisory duties required of an Associate

13



Court Clerk *** 7 (5 The directory listed the nanes of nany
enpl oyees who “are sinply nore senior enployees,” and, “[f]or
exanple, there are twelve other Senior Court Clerk listed as ‘in
charge’ of parts or offices.” (6) “The Associate Court Cerk title
standard lists duties such as assigning work, planning and
coordi nati ng work schedul es, and nonitoring or review ng work for
conpliance wth instructions and procedures. O her general
supervi sory tasks of an Associate Court Cerk include signing tine
sheet s, reviewing |eave requests, conducting performance
eval uations, resolving informal conplaints and grievances, and
prepari ng menor anda  on court policies and pr ocedur es.
Significantly, Gievant does not performany of these duties.”

As indicated above, the scope of judicial reviewinthis
Article 78 proceeding is narromy Ilimted to whether the
determ nation of the Chief of Labor Relations has a rational basis

in law and fact. (See, Bailey v Governor’'s Ofice of Enployee

Rel ations, supra; Gerqgis v Governor’'s O fice of Enpl oyee Rel ati ons,

supra; Tirone v _Governor's Ofice of Enployee Relations, supra;

Security and Law Enforcenent Enpl oyees, Dist. Council 82, AFSCVNE,

AFL-CI O on Behalf of Kromv Hartnett, supra.) Confiningitself to

the record nade before the Chief of Labor Relations, as nust be

done here, (see, Fanelli v New York City Conciliation and Appeals

Bd. supr a), this court is constrained to find that the

determ nation of the Chief of Labor Relations, reached in a five

14



page opinion, has a rational basis. (See, e.q9., Haubert v

&overnor’'s Ofice of Enployee Relations, 284 AD2d 879 [denial of

out-of-title work grievance was rationally based where actual

supervisory responsibility remained with another]; Bertoldi Vv

Rosenblatt, 167 AD2d 237 [a determination of the Director of
Enpl oyee Rel ations “that the assignnment of Senior Court Clerks to
| AS Parts did not involve assignnments to ‘duties substantially
different’ from those stated in the Senior Court Cerk Title

Standard had a rational basis ***”]; Meadows Vv Rosenblatt,

161 AD2d 430 [senior office assistant in bookkeepi ng departnent of
traffic court did not do out-of-title work as senior data entry
supervisor or associate court clerk where, e.qg., she did not
eval uate the job performance of her co-workers, ensure the accuracy
of their work, determne their vacation schedules or formulate
policy for her departnent]). Anmong other things, petitioner
Vi ssicchio did not show before the Chief of Labor Rel ati ons that he
performed such duties of an Associate Court Clerk as signing tine
sheet s, nmonitoring or reviewwng work for conpliance wth
i nstructions and procedures, and resol ving i nformal conpl aints and
gri evances.

VWiile the court is mndful that out-of-title work abuses
may occur at a time of budget problens and hiring freezes,
nevertheless, the petitioners chose to prosecute their claim

t hrough the adm ni strati ve procedure provided for in the collective

15



bar gai ni ng agreenent. The consequence of having done so is a
[imtation on the ability of the court to afford themrelief. This
court may not review the facts of an adm nistrative proceedi ng de

novo (see, Long Island-Airports Linmusine Service Corp. v State

Dept. of Transp., 170 AD2d 747; Vel asquez v Peral es, 151 AD2d 766;

Marsh v Hanley, 50 AD2d 687), and the determination of the

credibility of witnesses is the responsibility of t he
adm ni strative agency where there is conflicting evidence and a

choice of inferences is permssible. (See, Silberfarb v Board of

Co-op. FEducational Services, Third Supervisory Dist., Suffolk

County, 60 Ny2d 979; Lauria v County of Dutchess, 306 AD2d 532;

Long Island-Airports Linpbusine Service Corp. v State Dept. of

Transportation, supra.) This court, having a limted scope of

review, may not sinply substitute its own judgnent for that of an

adm ni strative agency. (See, Sudarsky v New York State Div. of

Housi ng and Community Renewal , 258 AD2d 405; Rudi n Managenent Co.,

Inc. v._New York State Div. of Housing and Community Renewal,

215 AD2d 243.)
Accordingly, the petition is dism ssed.

Settl e order.

J.S. C
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