MEMORANDUM

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF QUEENS: CRIMINAL TERM - PART K-2

______________________________________________________________ X
THE PEOPLE OF THE STATE OF NEW YORK,
By: JOSEPH ROSENZWEIG,
-against- : Justice
ROBERT DARNELL SAWYER Submitted: February 6, 2003
Defendant. Indictment No. 2687/02
______________________________________________________________ X

By motion dated January 7, 2003, the defendant movesfor an Order of this Court dismissing
theindictment hereunder upon the groundsthat hisright to aspeedy trial hasbeen violated pursuant
to CPL 830.10 (2)(b). In support of this motion, Defense contends that a pre-indictment delay of
morethan fiveyearssince thecommission of the crimescharged heren, precludeshis prosecution
for thesecrimes under both the New York and United States Constitutions. The People oppose

thismotion inits entirety.

INVESTIGATIVE HISTORY OF THE CASE

On October 18, 1995, at approximately 9:15 AM, asayoung woman arrived for work at a
building located at 30-30 Northern Boulevard, Queens County, she was beaten, raped, and robbed
of her personal belongings. As part of the investigation into this sexual assault, the victim was
examined and asexual assault kit was prepared and subsequently vouchered with the Property Clerk
of the New York City Police Department under invoice #G086056. The crime scene was also
processed and alatent fingerprint was recovered from inside the door of the room wherethe victim
had been attacked. The print was forwarded to the Latent Print Unit, determined to be “of vaue’
and scanned into the SAFIS computer system. Although an extensive canvas of the building and
adjoining neighborhood was undertaken, the only lead that resulted was from awitness who had

been in the building lobby at the time of the attack and observed an individual run out a side
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entrance. Thiswitnessgave ageneral description and did not believe hewould be ableto recognize
this individua if he saw him again. The victim was reinterviewed by detectives and after
unsuccessfully viewing photo books, she met with a police artist and together, a sketch was
prepared. Thereafter, a wanted poster was generated from the sketch and circulated city wide.

Despitetheseinvestigative efforts, the single piece of evidence appeared to bethe* of value”
print recovered from the crime scene. One of the detectivesassigned to thisinvestigation, Detective
O’ Nelll of the Latent Print Unit of the NYPD, began aseries of attemptsto determine the identity
of the “of value” fingerprint recovered from the crime scene: On October 25, 1995, he scanned the
print into the SAFIS system three times, each with negative results, On November 2, 1995, he
scanned the fingerprint into the SAFI S system and recovered nine possible candidates', but none of
those nine resulted in a positive fingerprint identification with the fingerprint recovered from the
crime scene. One week later the detective again ran the fingerprint and recovered nine additional
possible candidates’, but none resulted in a positive fingerprint identification with the fingerprint
recovered from the crime scene. Once again on November 9, 1995, Detective O’ Nell scanned the
fingerprint into the SAFIS system and two possible candidates resulted®, but neither resulted in a
positive fingerprint identification of anyone.

On January 31, 1996, after exhausting all investigative leads, thisinvestigation was closed.
However, thecaseremained activeintheNY PD Latent Print Unit and the“ of value” fingerprint was
periodically run through the SAFIS system. Occasionally, a SAFIS search entry of the “of value’
fingerprint resulted in possible candidates*, but none ever resulted in a positive fingerprint
identification with the fingerprint recovered at the crime scene.

In1994 New Y ork State passed | egidl ation authorizing the creation of aDNA Databank that
was to be maintained by the State and which would preserve DNA profiles of feons convicted of

specified designated felonies. Although this legislation authorized only the prospective taking of

INone of these candidates had the same NY SID number as the defendant Sawyer.
2None of these candidates had the same NY SID number as the defendant Sawyer.

3Neither of these candidates had the same NY SID number as the defendant Sawyer.
* None of these candidates had the same NY SID number as th defendant Sawyer.
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DNA specimens from designated felony offenders convicted after the legislation took effect, in
December 1999, this legislation was amended and expanded to include retroactive application to
awider range of designated felonies that would result in a sentenced defendant having to provide
aspecimen. To that end, a 1999 “backlog” project was commenced and the crimes underpinning
thisindictment which were committed on October 18, 1995, fell within the designated felonies of
the “backlog” project. Asaresult, the rapekit collected from the victim on October 18, 1995, and
vouchered with the NY PD Property Clerk under voucher #G086056 was analyzed. On November
29, 2000, a profile of a semen donor was generated from that analysis and that profile was then
enteredinto adatabase. Thisdatabase waseventually uploadedintothe New Y ork State Databank.

On December 17, 2001, a letter was sent from the New Y ork State DNA Databank Unit in
Albany, New York, to the Office of the New York City Chief Medica Examiner, staing that a
Robert Sawyer had been identified as the semen donor from the evidence garnered from the sexual
assault kit vouchered under #G086056. Robert Sawyer wasthen aNew Y ork State inmate serving
atwelve (12) year state sentence as aresult of a Nassau County burglary conviction. When this
information wasrelayed to the Queens County Specia Victims Squad, an investigation of the 1995
crimewas reopened. A detectivefrom the Special Victim’s Unit contacted the Latent Print Unit
requesting that a fingerprint comparison between the 1995 “of value” fingerprint recovered from
the crime scene to be compared with those on file for Robert Sawyer. When such comparison was
performed, no identification was made. Nonetheless, upon the basis of the DNA profile that
Sawyer was the semen donor in the 1995 sexual assault, the instant indictment was filed charging
him with those crimes. When he wasfingerprinted pursuant to thisindictment, a comparison of his
printsand the“ of value” print recovered from the crime scene resulted in apositiveidentification.

CONCLUSIONS OF LAW

Preliminarily, CPL830.10 provides for the timeliness of prosecutions and the periods of
limitations within which those prosecution must be commenced. Specifically, since the counts of
rapeand robbery charged herein are B fel onies, CPL 830.10 (2)(b) mandates that the prosecution for
these offenses be commenced within aperiod of five years after the commission thereof. Inasmuch
as the prosecution for these offenses has not been commenced within that five year time period,
Defense now seeks dismissd of this indictment.

At first blush, Defense may seemto be correct in his interpretation of thelaw: six and ahalf



years have passed between the crime and the filing of the accusatory instrument. However, this
general period of limitationsis subject to a number of tolling exceptions, including that of CPL
830.10(4)(a), which provides[in cal culating the time limitation applicabl e to the commencement to
a criminal action, the following periods shall not be included] “(a) any period following the
commission of the offense during which (i) the defendant was continuously outside this state, or
(i1)the whereabouts of the defendant were continuously unknown and continuously unascertainable
by the exercise of reasonable diligence. However, in no event shall the period of limitation be
extended by more than five years beyond the period otherwise applicable under subdivision (2).”

WhileDefense ismost certainly correct that the Peopledid not commencetheir prosecution
of the defendant until approximately six and ahalf years after the commission of the crimes charged
herein, they have failed to take into account the tolling provisionsof CPL 830.10(4)(a)(i)(ii). Itis
apparent from the arrest record contained within Defense Counsel’ s moving papers that subsequent
to October 1995, the defendant was not continuously outside the State of New Y ork®, thus CPL
§30.10(4)(a)(i) does not apply. However, CPL 830.10(4)(a)(ii), which provides that tolling may
apply if the defendant’s whereabouts are unknown and unascertainable by the exercise of due
diligence, may apply to the facts and circumstances of this case.

In 1999, the New Y ork Court of Appeals, indecidingthe “Zodiac’ case, Peoplev. Seda

(93 NY2d 307), held that the tolling provision of CPL830.10 (4)(a)(ii) “is not conditioned on the
Peopl e s knowl edge of the defendant’ s identity. The police may beignorant of the whereabouts of
aperpetrator of acrimewherethey have identified the perpetrator but lack knowledge of his or her
physical location, or wherethey have not identified the perpetrator at all and thus cannot determine
whereheor sheis(emphasissupplied). The phrase”whereabouts of the defendant” must be deemed
toincluded both situations’ (supraat 311). The Court of Appeals, however, cautionsthat the People
may only benefit from the tolling provisions for those periods during which the defendant’s
whereabouts remain unknown and were unascertainable through the exercise of reasonable
diligence (emphasis supplied).

Thus, it isincumbent upon this Court to determine whether or not the People exercised due

diligencein their attempt to determine the identity of the perpetrator who committed the crimeson

°on January 27, 1996, the defendant was arrested in Nassau County on burglary charges. The defendant
was subsequently convicted after a bench trial and sentenced to atwelve year sentence. The defendant continues to
be incarcerated on that sentence.



October 18, 1995. To that end, this Court has reviewed the efforts listed by the People in their
Responding Papers and finds that upon the basis of the scant evidence that wasin existence at that
time, therewas asuitable showing of the diligent and lengthy efforts made by law enforcement to
identify the perpetrator (see, People v. Seda, 246 AD2d 675 [2d. Dept.], affirmed 93 NY 2d 307;
Peoplev. Jones, 751 NY S2d 173,2002 NY App. Div. LEXIS 11523 [1%. Dept]. Thesingle piece of
evidence garnered by law enforcement appeared to be the “of value” fingerprint recovered from the
crime scene. During the six and a half intervening years, this print was routinely run through the
SAFIS sysem and each search conduded with negative results. Indeed, so difficult was it to
determinetheidentity of the assailant, that but for the DNA profiling analysis, asuspect in thiscase
may never have been ascertainabl e’

Accordingly, and for the reasons stated herein, inasmuch as the People have demonstrated
the diligent and extended efforts made by law enforcement to identify the perpetrator of these
crimes, the defendant’s motion to dismiss upon the grounds that the prosecution of these crimes
is time-barred pursuant to CPL830.10, isdenied.

The foregoing constitutes the decision of the Court.

Order entered accordingly.

A copy of thisdecision and order forwarded to Counsel for thedefendant and to the District
Attorney.

JOSEPH ROSENZWEIG, J.S.C.

6 Notwithstanding that the defendant herein has been charged with these crimes as a result of his DNA
profiling, New Y ork Courts are still guarded with respect to the admissibility of DNA evidence. The Court of
Appealsin People v. Wesley (83 NY 2d 417) cautions that DNA evidence is properly admissible in evidence at trial
only if it was admissible under customary foundation procedures. The Court further warns that “The
foundation........should not include a determination of the court that such evidence is true. That function should be
left to the jury (supraat 425) (see, United States v. Jakobetz, 955 F2d, 785, 796-797)".



