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SUPREME COURT - STATE OF NEW YORK
CRI M NAL TERM - PART K-18 QUEENS COUNTY

PRESENT: Hon. Sheri S. Roman,
Justice

THE PEOPLE OF THE STATE OF NEW YORK
:Ind. No.: 3311/2001

:Hearing: Preclusion of Pre-
; Trial Statenments

- agai nst -

:Hearing Date: January 9, 2004
RENEE DASQUE, ;

DEFENDANT

M chael Fishman, Esq
For the Motion

Hon. Richard A. Brown, D.A.
by David Guy, Esq.

Opposed

Upon the proceedings held in this matter, and in the opinion of
the Court herein, the defendant’s nmotion for an order precluding the
i ntroduction of pre-trial statenments of Jeanine Dasque at trial is
denied with respect to statements made to Police Oficer Diane Sweeny
on July 8, 2001.

The People may nmake an application to re-open the hearing during
the trial should additional fact wi tnesses beconme available.

See the acconpanyi ng menorandum of this date.

Date: January 13, 2004

Sheri S. Roman, J.S.C.
Goria D Anmico
Clerk
MEMORANDUM




SUPREME COURT QUEENS COUNTY
CRI M NAL TERM PART K- 18

THE PEOPLE OF THE STATE OF NEW YORK :
| ndi ct ment No.: 3311/01

- agai nst -
BY: Sheri S. Roman, J.
RENEE DASQUE, :
Def endant
DATED: January 13, 2004

An indi ctment has been filed against this defendant accusing
her of the crimes of Miurder in the Second Degree, Attenpted Murder
in the Second Degree, Assault in the First Degree and Tanpering
wi t h Physical Evidence.

The charge is that on or about July 8, 2001, defendant,
Renee Dasque, nurdered her father, Jacques Dasque, and attenpted
to murder and assaulted her sister, Jeani ne Dasque.

Because the conpl ai nant, Jeani ne Dasque, died prior the
commencenment of the trial, defendant nmoved before Justice Hanophy
for an order precluding the introduction into evidence at trial of
any of her prior testinony and/or reports, records, exhibits or
ot her evidence which would be used in substitution of her oral
testimony were she available to testify at trial. Defendant
claims that all of the prior statenments of Jeani ne Dasque are
excl udabl e from evi dence as hearsay.

The People claimthat the statement made by Jeani ne Dasque to

the Police and other w tnesses, shortly after she had been
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assaul ted, should be adm ssible at trial as it fits within the
‘excited utterance” exception to the hearsay rule.

Justice Hanophy referred the mption to the trial court. Prior
to jury selection, this court comenced a hearing on the
adm ssibility of the pre-trial statements of Jeani ne Dasque.

The People called one witness to testify, Police Officer
Di ane Sweeny. The People informed the court that they had two
ot her witnesses to whom statements were mde. However, they were
unable to locate one, and the other had | ong-term medi cal issues.
The People asked to reserve their right to nove to re-open the
hearing and to call additional witnesses should they becone
avai l abl e during trial.

Def endant did not call any wi tnesses.

This court finds the testimny of Police Officer Sweeny to
have been credi ble and nmakes the followi ng findings of fact and

concl usi ons of | aw.

FI NDI NGS OF FACTS

_ On July 8, 2001, Police Officer D ane Sweeny, formerly of the
105'" Precinct, received a radi o comunication at 2:36 A. M
directing her to 249-11 147'" Road. Per the stipulation of
counsel, three 911 calls related to this incident were received at
2:34 AM, 2:36 AM and 2:39 A M

______ _The Officer arrived at the location within three m nutes, and

encount ered Jeani ne Dasche wal ki ng down the street towards her
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house. The Officer noted that she was bl eeding profusely from her
head. As stated at the hearing by Police Officer Sweeny,

“She was very disoriented. She was a bit conbative.

She wasn’'t cooperating with us. She was wal ki ng

back and forth. VWhen the ambul ance came, we had a

hard time getting her to go into the anmbul ance. She

just, she didn't want to answer our questions and

didn't want to do what we asked her to do.”

The Officer descri bed her deneanor as, “dazed, confused, a

little disoriented,” and “wandering around.” She also said

Jeanine, “didn’t have a focus.”

When Jeani ne approached the driveway of her house, the
Officer asked her what had happened and she said she was hit in
the head with a pipe and that her sister had hit her. She also
said that she lived in the basement of the house they responded
to. The Police tried to get into the house and Jeanine told them
t hey should ring the bell to get in. The Oficer also asked the

name of the sister that hit her and where she was. The Officer

stated, “I didn't get a name fromher. | couldn’t get a clothing

description. She really didn't give us very much.” The Officer

al so said she didn't seemto be paying nmuch attention to the
guestions because she was hurt.

The Officer also testified that seconds after Jeani ne got
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into the anbul ance she started vomting.

CONCLUSI ONS OF LAW

As recently as Decenber 22, 2003, in People v. Johnson, 2003

LEXIS 4124, the Court of Appeals had reason to revisit the issue
of what constitutes an excited utterance. That court stated the
principle as follows:
“An out-of -court statenent is properly adm ssible
under the excited utterance excepti on when nade
under the stress of excitement caused by an
external event, and not the product of studied
reflection and possi ble fabrication. ‘Underlying
this exception is the assunption that a person
under the influence of the excitenment precipitated
by an external startling event will |ack the
reflective capacity essential for fabrication and,
accordingly, any utterance he nmakes will be

spont aneous and trustworthy. (People v. Edwards,

47 N.Y. 2d 493(1979)."

The Court of Appeals then went on to specify certain criteria

whi ch the court should exam ne in making a determ nation of
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whet her a statenent constitutes an excited utterance. Those
criteria include the period of time between the excited event and
the out-of-court statement and the nature of the injury.

The court stated that there is no fixed or definite tinme
within which the declaration nust have been made and each case’s
ci rcunmstances must be individually scrutinized. The Court, citing

People v. Brown, 70 NY 2d 513(19987) said that the utterance nust

be made before there has been tinme to contrive or m srepresent and
whil e the nervous excitement still dom nates and the reflective
powers are held in abeyance. Further, the court stated in Brown,
supra. that the nere fact that the statenments are nmade in response
to police questioning does not defeat the admi ssibility of the
statenments as excited utterances.

Wth respect to the nature of the injury, the Court stated in
Johnson, supra. that merely because a victimis injured or is in
pai n does not mean that he | acks the capacity of studied
reflection. The court nust | ook at whether the injury is a
significant factor in determ ning whether the decl arant remains
under the stress of the startling event.

Def ense counsel argues that another factor to be taken into
account in determ ning whether Jeanine had reflective capacity
when speaking to Officer Sweeny is what actions she took in the
time between the incident and the time she spoke with the Officer.
Counsel argues that although there was no testinony at this

hearing as to what actions were taken by Jeanine immediately after
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she was assaulted, there may be a possibility that she spoke to
one or nmore persons who then nmade 911 calls on her behalf. This
court finds that there is nothing in the record to show t hat
Jeanine had any tinme for studied reflection. However, even if
Jeani ne had spoken with other individuals prior to Officer
Sweeny’s arrival on the scene, the evidence indicates that any

i ntervening events did not dissipate her excitenment at the tinme

the statement was nmade to the Officer. See People v. Edwards, 47

N. Y. 2d 493(1979).

This court finds that the statements made by Jeani ne Dasque
to Police Oficer Sweeny were made under the stress of the
excitement caused by the assault upon her and without a
significant opportunity to reflect or fabricate and thus, the
statement constitutes an excited utterance.

In making this determnation this court has relied upon the
testimony of Police Officer Sweeny with respect to her direct
observations of the declarant’s demeanor, physical appearance and
the time when she made the utterances.

The testinony reveals that this statement was made ni nutes
after the event in question. As stated above, the first 911 call
came in at 2:34 AAM The police arrived on the scene sone three
m nutes later. Although it cannot be concluded how rmuch tine
el apsed fromthe actual beating to the time the 911 call was
pl aced, it can be inferred fromthe series of three calls placed
at about the same tinme, and fromthe fact that the victim was

observed to be bl eeding profusely upon the officer’s arrival that



the 911 calls were made in close proximty to the actual assault,
t hereby placing Jeanine's statenment as one made shortly after the
event in question.

This court also concludes fromthe demeanor of the declarant,
as described by Police Officer Sweeny, that she was still under
the influence of the stress of the incident. The Officer
testified that Jeani ne was, dazed, confused and disoriented. The
fact that she didn't answer all of the Officer’s questions appears
to be nmore a product of her inability to focus on the questions or
pay attention to themrather than an indication of studied
reflection.

This court finds that Jeanine's demeanor, her proximty to
the scene as well as the fact that she was bl eeding profusely from
a head wound woul d have rendered Jeani ne incapabl e of reasoned
reflection.

Accordingly, for all of the above stated reasons, defendant’s
moti on for an order precluding the introduction of pre-trial
statements of Jeani ne Dasque at trial is denied with respect to
statements made to Police Officer Diane Sweeny on July 8, 2001

The People may nake an application to re-open the hearing
during the trial should the mi ssing fact witnesses becone
avail abl e.

Order entered accordingly.

Sheri S. Roman, J.S.C.



