
Short Form Order

NEW YORK SUPREME COURT - QUEENS COUNTY

Present: Honorable, DUANE A. HART IAS PART 18
                Justice
--------------------------------------           
VERONICA A. HYNES, as Administrator of                        
The Estate of Walter G. Hynes,           Index NO. 11403/02

                       Plaintiff,        Motion Date:             
                                          June 12, 2002
          -against-                                
                                         Cal. No.: 11          
CITIBANK, N.A.,                   
                       Defendant.         
                                  
---------------------------------------

The following papers numbered 1 to 4 read on this motion.

                                                  PAPERS 
                                                 NUMBERED

 Notice of Motion-Affidavits-Exhibits ......      1 - 4  
 Answering Affidavits-Exhibits..............
 Replying Affidavits........................

This Order to Show Cause arose out of the death of Walter G.
Hynes.  Mr. Hynes was a Captain in the New York City Fire
Department as well as an attorney licensed to practice law in New
York.  He died on duty at the World Trade Center on September 11,
2001.  

When he was not on duty with the Fire Department, Captain
Hynes practiced law part time out of his home.  His practice was
limited to real estate transactions.  In addition, he
occasionally worked “per diem” for Robert H. Kane, an attorney
licensed to practice law in New York, and a close friend.

As part of his practice, Captain Hynes maintained an escrow
account (IOLA) with Citibank, N.A. (Account No. 91446824).  When
he died, the balance in the account was $54,537.65.  He was the
only signatory.
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Before he died, Captain Hynes had become the escrowee in
four real estate transactions in which he represented the
sellers.  The down payments totaling $52,400.00, are as follows: 

a) Brooks to Allhusen: Captain Hayes represented the sellers
(Brooks) and, as their attorney, received a $7,500.00 down
payment which he placed in the escrow account.  The transaction
was closed on September 23, 2001, but the contract deposit
remains in the escrow account.

b) Boyle to Vouderis: Here, the purchaser’s down payment was
$13,600.00.  There was a closing on November 15, 2001 but the
down payment is still in the account.  (In this instance, the
sellers requested that the case be referred to another attorney,
which was done).

c) McNulty to Gerges: the down payment was $20,000.00.  This
contract was canceled and the down payment returned to the
purchasers by a personal check from one of the sellers.  The
amount remains in the account.  

d) Snow to Moon: The contract deposit of $11,300.00 was
placed in the escrow account and is still in the account although
there was a closing in October 9, 2001. 

After his death, Captain Hynes’ widow, Vernoica A. Hynes,
was appointed the Administrator of his estate.  In that capacity,
she has moved though, Robert H. Kane, Esq. and his law partner,
Thomas E. Lee, to have this Court direct Citibank to add both Mr.
Kane and Mr. Lee as signatories to Captain Hynes’ escrow account
so that the down payments may be paid out to the rightful
parties.

There was no opposition to the motion.

When an attorney, who is the sole signatory in an escrow
account dies, a motion may be made in Supreme Court for an order
“designating” an attorney in good standing and admitted to
practice in New York as “a successor signatory” for the account. 
See DR9-102(g).  The section also spells out where the action
must be brought and who can bring the action including the “legal
representative of the deceased lawyer” and “a lawyer who was
affiliated with the deceased lawyer.”  (See DR9-102(g)

Here, the action is being brought by Captain Hynes’ widow,
who is the Administrator of his estate.  Further, she is being
represented by a least one attorney, Robert H. Kane, who was
affiliated with Captain Hynes and, in addition, both Mr. Kane and
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Mr. Lee are in good standing.  Thus, the statutory requirements
have been met.  Further, there is no dispute as to the source of
the funds which are directly traceable to the down payments that
were made in these real estate transactions.  See, In the Matter
of the Estate of David S. Reece, 122 Misc2d 517.

Under the circumstances here, the motion directing Citibank
to allow both attorneys, Robert H. Kane and Thomas E. Lee to be
signatories to captain Hynes’ escrow Account is granted.

 
Dated: September 13, 2002                 

                             ........................
                                       J.S.C.
                                   
  


