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Def endant .
__________________________________ X
VEMORANDUM

In response to defendant’s notion for summary judgnent, this
court directed by short form order that a hearing be held on the
issue of whether a valid marriage existed between the parties
cogni zable in the State of New YorKk.

A hearing was held before this court on Septenber 27, 2002.
Def endant called three witnesses; plaintiff, defendant and Jeffrey
Luber, a handwiting expert. Plaintiff testified on her own
behal f.

Fi ndi ngs of Fact

The plaintiff, Mala Harris, a.k.a. Mal a Rangobin, was born in
Trinidad and cane to the United States in 1989 on a visitor’s visa.
At the tinme of the hearing she described her status as “pending,”
al t hough she admtted that she was not a resident alien and had no

green card. Raynond Jesse Harris was born in the United States.



At the tinme that defendant first net plaintiff in the sumer
of 1994 and they began dating he was still married to another
wonman. He briefly broke off his relationship with Mala, in an
effort to reconcile with his wfe. The reconciliation was
unsuccessful, he divorced his wwfe and began living with plaintiff
in his Tarrytown apartnment in Cctober 1996.

Def endant maintains that within a nonth of her noving in,
plaintiff began talking about marriage or what she, he says,
frequently referred to as the “next step.” Def endant mai nt ai ns
that he told her he wasn’t interested in marriage, that he had just
gotten divorced.

Neverthel ess, he agreed to start the process of getting
marri ed and about 45 days after she noved in they went together to
apply for a marriage license. They applied and received a first
license, which they let expire. They applied for a second |icense
in March of 1997 and received a |icense which was set to expire on
May 26, 1997.

In the conplaint for divorce filed by plaintiff, she alleges
t hat she and defendant were married on May 25, 1997, the day before
the license was due to expire. Plaintiff admts that she and
def endant were never pronounced husband and wfe before a

cl ergyman, |eader of an ethical society or governnment official



that day or any other day. Plaintiff nmaintains that she thought
going to the clerk’s office and getting the |icense back, along
with signing it was all that was necessary in the United States for
themto be married. |In the eight years that she had been in the
United States at that point, she clainmed never to have been invited
to a wedding or seen one on television.

Plaintiff admts that she told her nother to sign the |license
before she did and that her nother was not present when she and
def endant signed nor did her nother travel with themto the clerk’s
office. Finally, plaintiff admts that she never saw any cl ergyman
or pastor sign the Iicense, but acknow edges that what purports to
be Pastor Boria's signature is on the license.

After her nother, she and defendant signed the |Iicense,
def endant took it, and she didn’t see it again. Later they received
a marriage certificate in the mail from New York City.

Def endant maintains that he and plaintiff discussed the need
for an actual cerenony in order for there to be a marriage; that
plaintiff knew, understood and admtted to himthat they weren’t
marri ed because there was no cerenony. |In fact, he says, after My
25, 1997 they spoke of taking the “next step” sonetine in the
future. The defense introduced a tape recording in which plaintiff

is heard to say in May or June of 2000 “now all we have to do is



take the next step.”

Each party has a different version of the events surroundi ng
and including their trip to South Carolina. Plaintiff maintains
that the trip, a business trip for defendant with his conpany Jewel
Way, took place after May 25, 1997. Plaintiff maintains that they
signed the register as husband and wife, but has no receipts,
docunents or any other affidavits to substantiate her claim

Def endant maintains that the trip was for his conpany, Jewel
Way, but that the trip was in 1996 just before he left that
conpany. Defendant maintains that although they stayed together in
a hotel, they did not register as husband and wife and he did not
i ntroduce her to anyone as his wfe.

The defense called Jeffrey Luber as an expert in handwiting
anal ysi s. M. Luber testified that he was an enployee of the
Suffolk County crinme lab with the title, “Questioned Docunents
Exam ner.” The witness was qualified, wthout objection, as an
expert in document exam nation and handwiting anal ysis. After
conducting an exam nation of the marriage |icense in question and
conparing “known” handwiting sanples with the suspected si gnature,
M. Luber concluded that “nost probably” Mala Harris (a.k.a. Ml a
Rangobi n) hand printed the nanme Dool in Rangobi n and wote the nane

Dool in Rangobin, [plaintiff’s nother] on the marriage |icense.



Both parties admt to behaving in a dishonest and fraudul ent
manner on ot her matters.

Wiile living wwth defendant in Tarrytown in 1997, plaintiff
wor ked at a Grand Uni on usi ng her sister’s nanme and social security
nunber. Plaintiff clainmed she didn’'t know she was breaking the | aw
i n doing so.

Defendant admits that he signed the nanme of the pastor on
their marriage license, nanely Pastor Bruce Boria. Def endant
admts that in October 2000 he forged plaintiff’s signature to a
check for $10,000 which he then negotiated on plaintiff’s account
at First National bank. Defendant admits that he signed an
| mrm gration and Naturalization Service docunent for Ml a claimng
she was his wfe.

Concl usi ons of Law

“DRL 811 provides that a marriage, to be valid, nust be
sol emni zed by one of the persons enunerated in the statue. The
effect of this provisionis to abolish, in New York the doctrine of
comon | aw marriage.” (Practice Commentaries, DRL 811, Cl1:1, The

Requi rement for Sol emni zation, p. 105, paragraph 2).

Furthernore, DRL 812, provides in pertinent part:
“No particular formor cerenony is required when a marriage is

sol ermi zed as herein provided by a clergyman or magi strate, but the



parties nust solemnly declare in the presence of a clergynman or

magi strate and the attending witness or witnesses that they take

each other as husband and wfe. In every case, at |east one

W t ness beside the clergyman or nmagi strate nust be present at the

cerenony.” (Enphasis added).

It is undisputed that no cerenony, wherein plaintiff and
def endant declared their intention to be husband and wfe, ever
took place before any of the persons enunerated in the statute.
Furthernore, even if this court were to accept plaintiff’s
contention that a “cerenony” took place by virtue of the parties
having signed the license, plaintiff admts that her nother (if
indeed it is her nother’s signature) signed the |icense outside of

defendant’s presence, thereby never wtnessing what plaintiff

characterizes as a “cerenony.” Furt hernore, borrowing from the

principles of crimnal law, plaintiff’s m stake of | aw, provides no

defense (Leggio v. Leggio, 190 M sc2d 571 (2002)) to this essenti al

requirenent in order for the marriage to be valid (People v. Heine,

12 AD2d 36, 208 NYS2d 188, (2" Dep’'t. 1960), affirmed on opinion
at the Appellate Division, 9 Ny2d 925, 217 NyS2d 93 (1961)).

Neverthel ess, plaintiff nmaintains that the parties’ marriage
is valid by virtue of their trip to South Carolina, a state which
recogni zes common | aw marri age.

“Notwi t hst andi ng the final abolition of conmon | aw marriage in



New York in 1933, New York will recognize as valid a common | aw
marriage validly contracted in a jurisdiction which permts such
marri ages. However, whether or not a common |aw nmarriage was
validly contracted in a foreign jurisdiction is determ ned, not by
the principles of New York Law, but by the I aw of the jurisdiction
where it is clained that the marriage occurred.” (Practice
Comment aries, DRL 811, Cl1:7, Comon Law Marriages, p. 117, para.
4) .

“To establish a common law marriage in South Carolina, the
proponent nust establish an intention on the part of both parties

to enter into a marriage contract” (Jennings v. Hurt, 160 AD2d 576,

578 (1990), citing Ex Parte Blizzard, 185 SC131, 133, 193 SE 633,

635. The nmutual agreenent necessary to create such a nmarri age nust
be conveyed with such a denonstration of intent and with such
clarity on the part of the parties that marriage does not creep up
on either of themand catch themunawares. One can not be married

unw ttingly or accidently,” Id at 577, 578 (citing Collier v. Cty

of MIlford, 206 Conn242, 251, 537 A2d 474.

Here, as in Jennings v. Hurt, plaintiff has failed to

establish that there was a nutual intent on the part of both
parties, during their brief weekend stay in South Carolina to enter

into or create a marriage contract.



Upon all of the foregoing, and after hearing testinony and
receiving evidence the court finds that plaintiff has failed to
prove that a valid marri age exi sted between the parties cogni zabl e
in the State of New York.

Accordingly, defendant’s notion for sunmmary judgnment pursuant
to CPLR 83211(A)(2)(7) and CPLR 83212 is granted and it is further

ORDERED, that the conplaint is dismssed.

Dat ed: February 14, 2003
Janai ca, NY

JOSEPH P. DORSA
J.S. C



