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The foll ow ng papers nunbered 1 to _22 read on this notion by
def endants Ephraim Ovitsh, MD. s/h/a EphraimM Ovitsch, MD.,
(hereinafter "Ovitsh") and D agnostic Radi ol ogy Associ ates, P.C.
(hereinafter "Diagnostic Radi ol ogy") for sunmmary judgnent; and a
cross notion by defendant N.Y.S. A - |.L. A Medical Center of New
York, Inc. (hereinafter "NYSA-ILA") for partial summary judgnent
dism ssing the conplaint insofar as it relates to treatnment prior
to May 19, 1996.

Paper s

Nunber ed
Notice of Motion - Affidavits - Exhibits ......... 1- 5
Notice of Cross Mbtion - Affidavits - Exhibits ... 6 - 9
Answering Affidavits - Exhibits .................. 10 - 17
Reply Affidavits ..... ... . . . 18 - 22

Upon the foregoing papers it is ordered that the notion and
cross notion are determ ned as foll ows:

In this nmedical malpractice action, plaintiffs allege that
defendants failed to tinely diagnose and treat plaintiff Ana
Diaz's breast cancer. A cause of action for nedical nalpractice
requi res proof that there was a deviation or departure from
accepted standards of nedical practice and that such departure
was a proxi mate cause of injury. Rodney v North Shore Univ.
Hosp., 286 AD2d 382; Lyons v MCaul ey, 252 AD2d 516; Prete v
Raf | a- Denetri ous, 224 AD2d 674; Ceorgetti v United Hosp. Med.
CGr., 204 AD2d 271.)

The evidence submtted by novants is sufficient to
establish, prima facie, that defendant Ovitsh was not negligent
intreating plaintiff Ana Diaz and is entitled to judgnent as a
matter of law, thereby shifting the burden to plaintiff to submt
evidence in adm ssible formdenonstrating the exi stence of a
triable issue of fact. (See, Alvarez v Prospect Hosp., 68 Nyad
320; Holbrook v United Hosp. Med. Ctr., 248 AD2d 358; Payne v
Sel esni ck, 236 AD2d 529; Jederlinic v Arya, 209 AD2d 586.) To
meet their burden, plaintiffs were required to cone forward with




expert nedi cal opinion evidence rebutting defendant Ovitsh's
prima facie show ng and denonstrating the nerit of their cause of
action. (See, Alvarez v Prospect Hosp., supra; Fiore v Gal ang,
64 NY2d 999; Jederlinic v Arya, supra, see also, Msberg v El ahi,
80 Ny2d 941.)

Al though plaintiffs have submtted the affidavit of a
medi cal expert in opposition to the notion as it relates to
def endant Ovitsh, one of the primary factors relied upon by that
expert in formng an opinion Is not supported by the evidence in
this case. Specifically, there is no evidence that plaintiff Ana
Diaz conplained of pain in her breast at the tinme of her June 2,
1997 exam nation by defendant Ovitsh at the clinic operated by
def endant NYSA-I1LA or at any previous visit to the clinic.
Rat her, she first conplained of pain in the breast during an
exam nation by defendant Hanan on Decenber 26, 1997, al nost seven
mont hs after she was seen by defendant Ovitsh. Thus, the
concl usion that defendant Ovitsh was negligent for failing to
take sonme particul ar action based upon this synptomis w thout
probative value. Accordingly, the notion is granted to the
extent that defendant Ovitsh is awarded summary judgnent
di sm ssing the conplaint as alleged against him (See, Alvarez v
Prospect Hosp., supra; Holbrook v United Hosp. Med. Ctr., supra.)

In all other respects, the notion is denied. The evidence
offered in support of the summary judgnent application on behalf
of defendant Di agnostic Radiology is not sufficient to establish
its entitlenment to judgnent as a matter of law. (See, Wnegrad v
New York Univ. Med. Ctr., 64 NY2d 851; see also, Alvarez v
Prospect Hosp., supra.) Myvants have submtted the affidavit of
a radiol ogi st who states therein that the physicians at
Di agnosti ¢ Radi ol ogy did not depart from good and accepted
medi cal practice in their reading and interpretation of the filns
of the mammograns perfornmed at D agnostic Radi ol ogy. However,

t he expert does not give any opinion as to whether, under all of
the circunmstances presented, it was a departure from accepted
standards of nedical practice for the radiol ogi st who revi ened
the June 1997 mammogram filns to fail to recommend that a
sonogram be performed on Ana Diaz, and as to whether such
departure was a proxi mate cause of the injuries sustained. The
fallure to address this allegation of nal practice precludes
summary relief. (CPLR 3212[b]; see, Berkey v Emma, 291 AD2d 517,
Drago v _King, 283 AD2d 603.)

The cross notion by defendant NYSA-ILA for partial summary
judgnent is granted to the extent that all clains of mal practice
agai nst it based upon conduct which occurred prior to May 19,
1996 are dism ssed. Even assum ng, arguendo, that the acts or
om ssions of NYSA-ILA prior to that date were negligent,
def endant NYSA-1 LA has denonstrated that the two-and-one-half
year limtation period for bringing a nedical mal practice cause
of action bars any such clainms since this action was commenced on
Novenber 19, 1998. (CPLR 214-a.) Thus, the burden shifted to
plaintiffs to denonstrate the applicability of the continuous
treatnent doctrine to toll the Statute of Limtations. (See, Cox
v_Ki ngsboro Med. G oup, 88 NY2d 904; Massie v Crawford, 78 Ny2d




516; Elkin v Goodman, 285 AD2d 484; Robertson v Bozza and
Karafiol, 242 AD2d 613.) Plaintiffs have not net this burden.

The continuous treatnent doctrine tolls the tinme in which to
bring a mal practice action until after a plaintiff's |ast
treatnment "' when the course of treatnent which includes the
wrongful acts or om ssions has run continuously and is related to
the sane original condition or conplaint'". (MDernott v Torre,
56 NY2d 399, 405, quoting fromBorgia v Gty of New York, 12 Ny2d
151, 155.) A patient's continuing general relationship with a
physician or clinic, or routine periodic exam nations, wll not
satisfy the doctrine's requirenment of a course of treatnent for
t he condition upon which the claimof mal practice is based.

(See, Massie v Crawford, supra; MDernott v Torre, supra;
Robertson v Bozza and Karafiol, supra.)

Plaintiffs contend that the February 5, 1996 visit by
plaintiff Ana Diaz to the NYSA-ILA clinic was the beginning of a
conti nuous course of treatnent for the purposes of the continuous
treatment doctrine. However, there is no evidence that plaintiff
reported any conpl aints about her breast to the exam ning
physi cian or that she was advi sed of any breast condition or
abnormality following the examnation. As plaintiffs admt, the
exam ni ng physician on that date did not make a recomrendati on
for a manmogram sonogram or other diagnostic testing, and did
not initiate any treatnent, but nerely advised plaintiff to
return for a routine foll owup breast exam nation in one year.

In effect, plaintiffs allege no nore than a failure to establish
a course of treatnment for Ana Diaz's breast condition, an

om ssion that does not anount to a "course of treatnent". (See,
Young v New York Gty Health & Hosps. Corp., 91 Ny2d 291
Nykorchuck v Henriques, 78 Ny2d 255.) The record denonstrates

t hat between the February 5, 1996 exam nation and her next clinic
visit in June 1996, no treatnent relating to plaintiff Ana D az's
breast condition was expressly contenpl ated by the exam ning
physi cian or by Ana Diaz. Thus, the services performed on
February 5, 1996 were discrete and conplete, not part of a course
of treatnent. (See, Young v New York City Health & Hosps. Corp.,
supra; Robertson v Bozza and Karafiol, supra.) The return visit
by plaintiff to the NYSA-ILA clinic in June 1996, even if rel ated
to her breast condition, at best constitutes an exam nation
undertaken at the request of the patient to ascertain the state
of her condition. Such an exam nation is expressly exenpted by
statute frominclusion as continuous treatnment for the purpose of
CPLR 214-a. (See, Robertson v Bozza and Karafiol, supra.)

| nasnuch as plaintiffs have failed to raise a triable issue
of fact as to the existence of any ongoing care or the
contenplation of further treatnment for an existing condition, or
even as to plaintiff Ana D az's awareness of a condition
warranting further treatnent, plaintiffs may not benefit fromthe
continuous treatnent doctrine's toll for any alleged acts of
mal practice prior to May 19, 1996. (See, Young v New York Gty
Health & Hosps. Corp., supra .)
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