Short Form Order

NEW YORK SUPREME COURT - QUEENS COUNTY

Present: HONORABLE DUANE A. HART | A Part 18
Justice
X | ndex

Matter of COUNTRY-W DE | NSURANCE Nunber 9252 2003
COVPANY,

Petitioner, Mot i on
For an Order Staying the Arbitration Dat e July 2, 2003
Demanded by LI NG LI N,

Respondent Mot i on

- agai nst - Cal . Nunber 22

MOHAMED S. RASHED, ACADEMY BUS TOURS

I NC., RELIANCE INS. CO., RALPH COLLETTA,
RYDER TRUCK RENTAL | NC. AND LUMBERMEN S
MJTUAL CASUALTY CO. and MOTOR VEH CLE
ACCI DENT | NSURANCE GROUP

Proposed Additional Co-Respondents.
X

The fol l owi ng papers nunbered 1 to _12 were read on this notice of
petition and petition by the petitioner, pur suant to
CPLR article 75, for (a) an order pernmanently staying an
arbitration on the ground that the adverse vehicle was insured or,
(b) inthe alternative, tenporarily staying arbitration pending a
framed-i ssue hearing and the joinder of additional respondents to
determ ne all coverage issues relating to the adverse vehicle or,
(c) inthe alternative, tenporarily staying arbitration pending the
respondent’ s execution of various authorizations.

Paper s

Nunber ed
Notice of Petition - Petition - Exhibits ......... 1-4
Answering Affidavits - Exhibits .................. 5-9
Reply Affidavits ..... ... . . . . 10-12

Upon the foregoing papers it is ordered that the notice of
petition and petition are determ ned as foll ows:

|. The Relevant Facts



The respondent Ling Lin (“Lin") was one of several passengers
on a bus owned by Acadeny Bus Tours, Inc. (“Acadeny”), a New Jersey
corporation, and operated by Mohaned S. Rashid (“Rashid”). The bus
was involved in an accident in Kings County with a truck owned by
Ryder Truck Rental (“Ryder”) and operated by Ralph Colletta
(“Colletta”).

Codes in a police report for the accident indicate that the
Acadeny bus was i nsured by Reliance | nsurance Conpany (“Reliance”),
and the Ryder truck was insured by Lunbermen’s Mutual Casualty Co.
(“Lunbernen’s).

Lin had a personal auto policy wth the petitioner
Country-Wde Insurance Conpany (“Country-Wde”). Part C of the
policy provides uni nsured notorist coverage. Part C (4) defines an
uni nsured nmotor vehicle as a | and notor vehicle or trailer of any

t ype:

“To which a bodily injury liability bond or policy
applies at the tinme of the accident but the bonding or
i nsuring conpany:

a. denies coverage; or
b. is or becones insolvent.”

A “Limt of Liability” clause in Part C provides, in
subsection B, that amounts ot herw se payabl e for damages shall be
reduced by all suns paid for bodily injury by or on behalf of
persons or organizations who may be legally responsible, and
paynments from workers’ conpensation or disability benefits. An
“other insurance” clause enbodied in Part C also provides,
inter alia,

“[Alny insurance we provide wth respect to a
vehicle you do not own shall be excess over any other
col l ectible insurance.”

In addition to providing uninsured notorist coverage, the
Country-Wde policy contains a Supplenmentary Uninsured Mtorists
(“SUM') endorsenent, which was to be applicabl e where a prem umwas
paid for such coverage. The SUM endorsenent also defines an
uni nsured nmotor vehicle as one where the insurer is or becones
i nsol vent .

As a result of the accident, Colletta commenced an action
Ral ph Colletta & Mary Colletta v Acadeny Bus Tours, Inc. and
Mohaned S. Rashid, | ndex No. 28974/97) (“the Colletta action”). By
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order dated April 7, 2003 this court (Wiss, J.), granted
Colletta’s notion for summary judgnent on the issue of the
l[iability of Acadeny and Rashid. In addition, the court granted a
cross notion by Acadeny to the extent of staying the trial on
damages until Colletta and his wfe exhausted their uninsured
not ori st benefits. In the order, the court noted that five pending
rel ated actions brought by passengers of the bus were conbi ned for
joint trial.

. Notice of Petition and Petition

Country-W de seeks to permanently stay an arbitrati on demanded
by Lin, contending that the Acadeny bus and Colletta’s vehicle were
i nsured by Reliance and Lunbernen’s, respectively, and as a result,
Lin is not entitled to uninsured notorist benefits under its
policy. |In addition, Country-Wde asserts that if either of those
i nsurers have disclained, the Mtor Vehicle Accident |nsurance
Corporation (“MVAIC') should be added as a respondent, as the
| nsurance Law makes MAIC funds available to Lin. Country- W de
asserts that pursuant to the uninsured notorist provision of its
policy, Lin nmust first seek benefits from Reliance, then
Lunbermen’ s and then MAI C,

In the alternative, Country-Wde asserts that the arbitration
shoul d be tenporarily stayed, and Rashi d, Acadeny, Col |l etta, Ryder,
Lunbermen’s and MVAIC should be joined as additional respondents
for a framed-issue hearing on the coverage issue. Finally, and
also in the alternative, Country-Wde seeks to tenporarily stay
arbitration pending Lin"s subnm ssion to an exam nati on under oath,
physi cal exam nations by physicians sel ected by Country-Wde, and
execution of various authorizations.

Acadeny and Rashid oppose the petition, contending that:
(1) Acadeny is a New Jersey corporation and its insurer, Reliance,
was declared insolvent and placed in liquidation; (2) after
Rel i ance was decl ared i nsol vent, the New Jersey Property-Liability
| nsurance Guaranty Association (“CGuaranty Associ ation”) undert ook
the admnistration of all covered clains covering New Jersey
i nsur eds; (3) the New Jersey (Guaranty Association Act
(NJSA 8 17:30A-1 et seq.) requires a plaintiff to exhaust all other
avai |l abl e i nsurance coverage before seeking statutory benefits from
t he Guaranty Association; (4) as Reliance is insolvent, Acadeny and
Rashid must be considered uninsured for the purpose of any SUM
endor senment provided under Insurance Law 8 3420[f][2]; (5) in the
Colletta action, this court recogni zed t hat Acadeny and Rashi d were
uninsured, as it stayed trial on damages until uninsured notori st
benefits were exhausted; and, (6) as a result, Lin should be



permtted to proceed to arbitration for SUM benefits under the
Country-Wde policy.

Li n opposes the petition on the sanme grounds, adding that the
order in the Colletta action determ ned that Rashid, the driver of
t he Acadeny bus, was the primary tortfeasor.

Country-Wde replies that it did not provide SUM coverage to
Lin and, instead, it only provided conpul sory uninsured notori st
cover age. It urges that Lin, Acadeny and Rashid have failed to
denonstrate that Reliance, Lunbernmen’s and MAIC do not provide
coverage for the adverse vehicle at the time of the accident, and
a hearing is warranted.

[, Deci si on

In State-Wde Ins. Co. v Curry, 43 Ny2d 298, 302-303, the
Court of Appeals held that where insolvency renders a donestic
i nsurer incapable of satisfying its insurance obligations to a
tortfeasor, the tort victimis not entitled to receive uninsured
notori st benefits fromhis or her own insurer.

The basis for the State-Wde holding was that under the
conmpul sory uninsured notorist schene: (1) the offending vehicle
whose donestic i nsurer becane i nsol vent did not nmeet the “uni nsured
motor vehicle” definition in the then-applicable |nsurance Law
provi sion; and, (2) the Insurance Law established the Mdtor Vehicle
Liability Security Fund to provide protection for accident victins
where the donestic insurer was insolvent (see, State-Wde Ins. Co.
v Curry, supra, at 301-303; Eagle Ins. Co. v St. Julian,
297 AD2d 737; Anerican Mrs Mut. Ins. Co. v Mdrgan, 296 AD2d 491).

The rule is different with respect to SUM coverage, which is
an optional, additional coverage providing broader protections than
t hat provi ded under the conpul sory uni nsured notorist statute (see,
Anerican Mrs. Miut. Ins. Co. v Morgan, 296 AD2d 491). Pursuant to
the rel evant regul ati on and statute pertaining to SUMcoverage, the
i ndi vidual insured is not required to wait for a recovery fromthe
Security Fund on behal f of the insolvent insurer; instead, the SUM
i nsurer has a subrogation right against the insolvent insurer, and
al though the Security Fund still remains liable, the insured is
provided with a nore pronpt recovery fromhis or her own insurer
(see, Anerican Mrs. Miut. Ins. Co. v Mrgan, supra, citing and
referring to, inter alia, Regulation 35-D, N Y. Conp. Codes R &
Regs. Tit. 60-2.3).

Here, the Country-Wde uninsured notorist provision enbodied
in Part C of the policy defines “uninsured notor vehicle” as one
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where the insuring conmpany is or becones insolvent. Nonetheless,
it also appears that by virtue of the limt of liability and ot her
i nsurance clauses in Part C, any insurance paid by Country-Wde is
ei ther reduced by paynents fromlegally responsible parties, or is
excess over any other collectible insurance.

Furthernore, the Colletta action determ ned that Rashid and
Acadeny are the legally responsible parties. The evi dence
denonstrates, however, that Reliance, the insurer of Acadeny and
Rashid is in liquidation, and that the GGuaranty Association
handling clainms for New Jersey insureds such as Acadeny requires
t he exhaustion of all other coverage before it pays clains (see,
e.q9., Carpenter Tech Corp. v Admiral Ins. Co., 172 NJ 504).! 1In
addition, although Colletta has been determned to be not liable
for the accident, he was covered by Lunbernmen’s and it is unclear
the extent to which, if any, benefits are available to Lin under
the Lunbernen’s policy.

Finally, the parties dispute whether Country-Wde provided
only wuninsured notorist coverage to Lin, or whether Lin also
purchased the SUMcoverage. The resolution of the i ssue of whet her
Li n purchased SUM coverage is critical to the issue of whether Lin
is entitled to proceed directly to arbitration and seek coverage
solely fromCountry-Wde (see, State-Wde Ins. Co. v Curry, supra;
Eagle Ins. Co. v St. Julian, supra; Anerican Mrs. Mut. Ins. Co. v
Mor gan, supra).

1

NJSA 17: 30A-12 provi des:

“a. Any person having a covered clai mwhich nmay be
recovered from nore than one insurance guaranty
association or its equivalent shall seek recovery first
from the association of the place of residence of the
insured at the time of the insured event. . . . Any
recovery under this act shall be reduced by the anount of
recovery fromany ot her i nsurance guaranty associ ati on or
its equival ent. However, if recovery is denied or
deferred by the association, a person may proceed to
recover fromany other insurance guaranty association or
its equival ent fromwhich recovery nay be | egal | y sought.

b. Any person having a claimagainst an insurer,
whet her or not the insurer is a nenber insurer, under any
provision in an insurance policy other than a policy of
an i nsol vent insurer which is also a covered claim shal
be required to exhaust first his right under that other

policy. ?



Accordingly, Country-Wde' s petitionis granted to the extent
that Country-Wde shall join the proposed additional respondents,
and the arbitration is tenporarily stayed pending a franed-issue
hearing to determ ne the coverage issues (see, Eagle Ins. Co. v
Ti chman, 185 AD2d 884).

Country-Wde is directed to join the proposed additional
respondents within sixty (60) days of service of a copy of this
order upon it with notice of entry, and shall also serve the
addi ti onal respondents with a copy of this order. Country-Wde,
Lin and the additional respondents should be prepared for a
framed-i ssue hearing to be held on Thursday, January 8, 2004, at
9:30 a.m, in courtroom 26.

Concl usi on

Accordi ngly, based upon the papers subnmitted to this court for
consideration and the determ nations set forth above, it is

OCRDERED that the notice of petition and petition by the
petitioner, pursuant to CPLR article 75, for (a) an order
permanent|ly staying an arbitration on the ground that the adverse
vehi cle was insured or, (b) inthe alternative, tenporarily staying
arbitration pending the joinder of additional respondents and a
framed-i ssue hearing to determne all coverage issues relating to
t he adverse vehicle or, (c) inthe alternative, tenporarily staying
arbitration pending the respondent’s execution of various
aut horizations, is granted to the extent that the arbitration is
tenporarily stayed pending the joinder of the additiona
respondents and a franed-issue hearing to determne all coverage
issues relating to the adverse vehicle and, otherw se, is denied;
and it is further

ORDERED that within sixty (60) days of service of a copy of
this order upon the petitioner, the petitioner shall join the
proposed addi ti onal respondents and shall al so serve the additi onal
respondents with a copy of this order; and it is further

ORDERED that the petitioner, respondent and proposed
addi tional respondents shall appear at a franed-i ssue hearing to be
hel d on Thursday, January 8, 2004 at 9:30 a.m in courtroom?26, and
at that tinme, shall appear with all docunments, w tnesses or other
evi dence necessary to proceed with the hearing on the coverage
i ssues.

Dat ed: Septenber 16, 2003

J.S. C



