Short Form Order

NEW YORK SUPREME COURT - QUEENS COUNTY

Present: HONORABLE JANI CE A. TAYLCOR |A Part 15
Justice
PETER Bl ONDQ, X
| ndex
Pl ai ntiff, Nunber 9092/ 1997
- against - Mot i on

Dat e June 3, 2003

THE TRAVELERS | NDEMNI TY COVPANY, et al. Mot i on
Cal . Nunber_2
Def endant .
X

The follow ng papers nunbered 1 to 14 read on this notion by the
def endant The Travel ers | ndemmi ty Company, (herei nafter
“Travelers”), for an Order granting sunmary judgnent di sm ssing the
conpl aint as against it, and for the i ssuance of a decl aration that
Travelers is not obligated to defend or to indemify the plaintiff-
i nsured Peter Biondo, (hereinafter “Biondo”), the defendant in a
pendi ng action entitled N chol as Mendol i a and Josephi ne Mendol i a v.
Peter J. Biondo ; and a cross-notion by plaintiff-insured Bi ondo
for an Order granting summary judgnment on his conplaint, and for
t he i ssuance of a declaration that Travelers is obligated to defend
and to i ndemi fy Bi ondo, the defendant in a pending action entitled
Ni chol as Mendolia and Josephine Mendolia v. Peter J. Biondo.

Paper s

Nunber ed
Notice of Mdtion-Affirmation-Exhibits-Service..... 1- 4
Menor andum of Law in Support of Mdtion.............. 5
Notice of Cross Motion-Affirnmati on-Exhibits-Service 6 - 9
Movant’s Reply and Opposition to Cross-Mtion...... 10 - 12
Repl Y .. 13 - 14

Upon the foregoing papers it is ordered that the notion is
deci ded as foll ows:

This application presents three issues of coverage under a
policy of insurance issued by Travelers. The first issue is the
efficacy of the defendant’s disclainmer of coverage in the
under |l yi ng personal injury action based upon Travelers’ position
that the incident was intentional conduct on the insured s part,
rat her than an “occurrence” arising froman “accident”. The second
issue is whether the insured breached the tinely-notice condition
of the subject policy. Notw thstanding any breach of the tinely-



notice provision by the insured, the third issue is whether, given
the circunstances, Travelers tinmely disclained coverage.

Backgr ound and Facts

On April 12, 1996, plaintiff-insured Peter Biondo, who was
then 53 years old, 6'1" tall and wei ghed 210 pounds, approached his
nei ghbor, Ni cholas Mendolia, who was then 85 years old, 5 6" tal
and wei ghed 118 pounds, to ask Mendolia to have his wife stop
scrapi ng di nner plates out the wi ndow because it was drawi ng vermn
to the garden apartnment conplex in which they both resided. The
two apparently exchanged words. The parties offer differing
versions of what transpired next. Biondo testified that Mendolia
stood up and grabbed his jacket with both hands, whereupon Bi ondo
stepped back reflexively, causing Mendolia s weight to fall upon
him He then pushed Mendolia in order to knock Mendolia s hands of f
the grasp he had on Biondo's jacket. Mendolia testified that the
i nsured Bi ondo, w thout provocation or warning, shoved himto the
ground. Mendolia fell to the ground after Bi ondo pushed him Bi ondo
stated that when Mendolia fell, Biondo bent down to help him but
Mendolia told himto get away, and he immediately withdrew. An
anbul ance arrived at the scene, and within an hour after the
incident, police officers arrived at Biondo' s door. Several days
| ater, Biondo was arrested and charged with Assault in the Second
Degree. Bi ondo subsequently plead guilty to reckless Assault in the
Third Degree. Biondo was served with a Sutmmons and Conpl aint in the
underlying action in which Mendolia was a plaintiff on or about
COct ober 17, 1996. On or about Cctober 18, 1996, Biondo notified his
broker of the lawsuit. Travelers received this notice on or about
Oct ober 21, 1996, over 6 nonths after the incident. It is
undi sputed that this was the first notice Travelers had wth
respect to the claim On Novenber 18, 1996, (28 days |ater)
Travel ers disclained coverage on the ground that the subject
i nci dent was not a covered “occurrence” under the policy, and al so
based upon the insured s untinely notice of the incident.

A. The “No Occurrence-Intentional Act” |ssue

The Court notes that the policy in question does not contain
an explicit assault and battery exclusion. The Court of Appeal s and
the Appellate Divisions have given such exclusions a broad
construction, applying a “but-for” test, such that if no cause of
action would exist “but for” the assault, the exclusion vitiates
coverage irrespective of whether the assault was commtted by the
insured or an enployee of the insured on the one hand, or by a
third party on the other. (See, e.g., Muwunt Vernon Fire |Insurance
Co. v. Creative Housing Ltd., 88 N.Y.2d 347, 353 [1996]; see al so,
Sphere Drake | nsurance Co. v. Block 7206 Corp., 265 A.D.2d 78 [2d
Dept. 2000]; Silva v. Uica First Insurance Co., 755 N Y.S. 2d 433
[ 2d Dept. 2003]; Perez-Mendez v. Rosel and Amusenent and Devel opnment
Corp., 757 N. Y. S.2d 848 [ 1°' Dept. 2003]). Likew se, the policy does



not contain a witten exclusion for bodily injury “expected or
i ntended by the insured”, or simlar exclusionary |anguage. ( See,
e.g., Uica Fire Insurance Co. v. Shelton, infra).

Rather, the policy issued by Travelers provided liability
coverage in the formof indemity and defense for “bodily injury or
property damage caused by an occurrence”, which was defined as “an
accident, including exposure to conditions”. Thus, Travelers
essentially argues that the incident at issue in the underlying
personal injury action was not a covered “occurrence” rising from
an “accident”, but rather, intentional conduct falling outside the
paranmeters of the coverage afforded by its policy. The gravanen of
their argunment is that the plaintiff-insured, a 53 year-old, 61",
210 pound former firefighter, should have reasonably expected, if
not known, that when he pushed the 85-year old, 56", 118 pound
plaintiff Mendolia, there was a substantial probability that the
latter would fall and sustain serious injuries.

The standard by which conduct is adjudged to be intentional
rat her than negligent was enunciated by the Court of Appeals in
Agoado Realty Corp. v. United National insurance Co., 95 N Y. 2d
141 (2000). In that case, the Court was asked to determ ne whet her
the intentional assault and nurder of a tenant by an unknown
assai l ant was an “accident”, and hence, a covered occurrence under
the landlord s policy. The Court of Appeals concluded that

in deciding whether a loss is the result of an accident,
it nmust be determ ned, from the point of view of the
i nsured, whether the |oss was unexpected, unusual and
unforeseen (MIller v Continental Ins. Co., 40 NY2d 675,
677, supra [enphasis supplied]). Mreover, if a coverage
exclusion is intended that is not apparent from the
| anguage  of the policy, it is the insurer's
responsibility to make its intention clearly known (id.,
at 678 [citations omtted]).

Appl yi ng these age-ol d principles here, we concl ude t hat
the nurder constitutes an accident for purposes of
determ ning defendant's obligations to its insured. The
pl eadi ngs in the underlying action set forth a claim of
negl i gent security, denonstrating that the incident was
unexpect ed, unusual and unforeseeabl e fromthe insureds

standpoi nt. Thus, the incident is a covered "occurrence”
under the express terns of the policy.

(Agoado Realty Corp., supra, at 145 [enphasis as in original]).
The Court of Appeals has |ikew se held that, notw thstandi ng
this rule, and the insured s subjective intent, in a narrow cl ass

of acts, such as sexual abuse of children, the injury is so
i nherent in the nature of the wongful act as to fall outside the
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anbit of covered conduct under policies of insurance. Thus, in
Al l state Insurance Co. v. Migavero, 79 N Y. 2d 153 (1992), the
Court held that the sexual assault of children is an act in which
cause and effect cannot be separated; to do the act is to
necessarily cause the harm which occurs as a consequence, and
hence, both the act and the harmare intended as a matter of |aw,
and excluded from policy coverage. (Migavero, supra at 160; see,
Board of Education of the East Syracuse-Mnoa Central School

District v. Continental I|nsurance Co., 198 A D.2d 816 [4'" Dept.
1993]; Public Service Miutual Insurance Co. v. Canp Raleigh, 233
A.D.2d 273 [1st Dept. 1996]; see also, RIC Realty Hol di ng Corp. V.
Pre Maxinmus Spa/ Salon, 756 N Y.S. 2d 631 [2d Dept. 2003] [sexua

assault by enployee of insured]; but see, Blake v. Daily Bus &
Truck Rental, 299 A D 2d 441 [2d Dept. 2002] [sexual assault
all egedly conmtted by unrelated third person]).

The Appel late Divisions have appeared to extend this rule to
i ncl ude ot her types of assaults in which both the act and resulting
harmare inherently intentional. (See, e.g., G een Chimeys School
for Little Folk v. National Union Fire Insurance Co., 244 A D. 2d
387 [2d Dept. 1997] [sexual harassnent, retaliatory di scharge, and
assault are intentional acts which do not constitute an
“occurrence” or an “accident” for coverage purposes]; Carnean v.
Royal Indemity Co., 302 A D.2d [3d Dept. 2003] [where insured
removed knife frompocket, reached across front of vehicle in which
he was seated and cut off plaintiff'’s left ear, act was
intentional, precluding coverage]; Peters v. State Farm Fire and
Casualty Co., 2003 NY. App. Div. LEXIS 6813 [4'" Dept. 2003]
[insured’s act of repeatedly swi nging a baseball bat, know ngly
striking the plaintiff with it, precluded coverage]; State Farm
Fire and Casualty Conpany v. Torio, 250 A . D.2d 833 [2d Dept. 1998]
[insured’s act of firing 18 shots into the direction of a group of
peopl e, inflicting five wounds, cannot be considered an
“accident”]; WMttress Discounters of New York, Inc. v. United
States Fire Insurance Co., 251 A D.2d 384 [2d Dept. 1998] [assault
and battery by plaintiff’ s enpl oyees agai nst enployee of Sleepy’s
wi thin exclusionary |anguage of policy for injuries expected or
i nt ended]; Pennsylvania MIlers Mitual |nsurance Co. v. Rigo, 256
A.D.2d 769 [3d Dept. 1998] [intentional conduct occurred when
i nsured approached plaintiff, and, w thout warning, struck himin
the jawwith a closed fist, knocking plaintiff and a woman he was
with to the pavenent, precluding coverage]).

In Uica Fire Insurance Co. v. Shelton, 226 A D.2d 705 (2d
Dept. 1996), the subject policy, unlike that at bar, explicitly
excluded coverage for bodily injuries which are “expected or
i ntended by the insured”. In Shelton, the insured punched a police
officer in the eye, subsequently pleading guilty to the crinme of
reckl ess Assault in the Third Degree. The Court found no coverage
for the resulting injury, lacerations to the officer’s eye, which
coul d reasonably be expected from the conduct of the insured in
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punching the officer in the eye. Cting the Third Departnent, the
Court in Shelton held that

“personal injuries or property damages are expected if
the actor knew or should have known there was a
substantial probability that a certain result would take
pl ace” (County of Broone v Aetna Cas. & Sur. Co., 146
AD2d 337, 340). The question is whether the damages "fl ow
directly and imrediately from an intended act, thereby
precl udi ng cover age", or whet her t he damages
"accidentally arise out of a chain of unintended though
expected or foreseeable events that occurred after an
intentional act"” (Continental Ins. Co. v Col angi one, 107
AD2d 978, 979). The court nust | ook at the transaction as
a whole in determ ning whether an accident has occurred
(see, MG oarty v Geat Am Ins. Co., 36 Ny2d 358, 364).

(Shelton, supra at 706; see also, State Farm Fire and Casualty
Conmpany v. Torio, supra).

Simlarly, in Allstate Insurance Co. v. Ruggiero, 239 A D. 2d
369 (2d Dept. 1997), the insured punched and kicked the plaintiff
in the underlying personal injury actionin the face. The insured’ s
policy excluded bodily injury “which may reasonably be expected to
result fromthe intentional or crimnal acts of an insured person
or which are in fact intended by an i nsured person”. The Court held
that the incident was not covered, finding that the injuries
resulting fromthe conduct in question were reasonably expected by
the insured when he punched and kicked the injured party in the
face.

The Court of Appeal s has al so recently held, however, that not
every intentional act results in uninsurable consequences. Thus, in
Sl ayko v. Security Mutual Insurance Co., 98 N. Y. 2d 289 (2002), the
i nsured pointed a shotgun believed to be unl oaded at another, and
pulled the trigger, because he was “fooling around’”. Wen he
repeated this reckless, even depraved act, a second tinme, the gun
di scharged, the plaintiff was injured, and the insured took
nmeasures to staunch the plaintiff’s bl eeding and sunmon hel p. The
i nsured subsequently plead guilty to the crine of reckless Assault
in the Second Degree, admtting that he recklessly caused serious
physical injury by nmeans of a deadly weapon. In considering an
i ntentional act exclusion for liability “caused intentionally by or
at the direction of any insured”, the Court reaffirnmed that
i nsurable accidental results may flow from intentional causes,
hol ding that, “the general rule remains that ‘nore than a causal
connecti on between the intentional act and the resultant harmis

required to prove that the harmwas intended ”. (Slayko, supra at
293). Because the insured did not intend to injure the plaintiff,
and the injury was not “inherent in the nature of the wongful
act”, (see, Allstate Insurance Co. v. Migavero, supra), the



i ntentional act exclusion was found not to apply. (ld.; see also
Deetjen v. Nationwi de Mutual Fire Insurance Co., 2001 NY Slip O
40439U [ Sup. C. Kings Co. 2001] [coverage upheld where facts at
trial denonstrated that insured mani pul ated a 9nm handgun while in
or entering the living roomwith plaintiff present, and the gun was
ei ther defective or the insured' s handling of it was grossly inept,
causing a round to discharge and strike the plaintiff]).

In Jubinv. St. Paul Fire and Marine I nsurance Co., 236 A D.2d
712 (3d Dept. 1997), follow ng a verbal confrontation, the insured
all egedly grabbed the plaintiff on her side and told her to
“l'ighten up”. The plaintiff was not injured and was not touched in
any spot that was of a sexual or intinmate nature. The Court held
that to resolve the issue of whether the harm which resulted was
expected or intended by the insured, it |ooked to the allegations
of the conplaint in the underlying action, as well as any extrinsic
facts known by the insurer:

Here, however, while the conplaint alleges that WIIlians
sustai ned serious and permanent physical injury and
extrene enotional di stress, the allegations of
plaintiff's offensive contact with WIllians consist of
relatively mnor acts. In particular, the conplaint
alleges only that plaintiff "did so accost, grab, grasp,
grope, push, detain and assault ... WIIlianms thereby
causi ng harnful and offensive contact”. \Were, as here,
the conplaint in the underlying action can be construed
as alleging intentional offensive contact that results in
uni ntended serious harm which is not inherent in the
nature of the physical contact, coverage wll be
sust ai ned (see, Baldinger v Consolidated Mut. Ins. Co.,
15 A D 2d 526, affd 11 Ny2d 1026). Moreover, the
conplaint in the underlying action also alleges that the
enotional harmto WIllianms was negligently inflicted and
the police incident report suggests that plaintiff did
not nean any harmand was "j ust ki ddi ng around”, which is
sufficient to create a duty to defend under the policy
(see, Merrimack Mut. Fire Ins. Co. v Carpenter, 224
A.D.2d 894, |v dism ssed 88 NY2d 1016).

(Jubin, supra at 713).

The Court finds that the act and resulting injury in the case
at bar, while |l ess conpelling of a finding of intentional harmthen
t hose enconpassed by either Shelton or Ruggiero, supra, is nore
serious than the i ncidental contact which resulted i n Jubin, supra,
t her eby posing a nuch cl oser question.

The verified conplaint contains three causes of action, the
first sounds in negligence; the second all eges the intentional tort
of assault and battery, and demands punitive damages for the



defendant’s “w |l ful wanton and reckless act”; and the third is a
derivative cause of action on behalf of plaintiff’s wife for |oss
of consortium The negligence cause of action is crafted in an
obvi ous attenpt to place the allegations squarely within the anbit
of coverage for unintended consequences of intended conduct:

3. On April 12, 1996 in the County of Queens, State of
New York, in the area of 71-21 260'" Street, Rego
Park, the defendant did negligently and carel essly
shove the plaintiff N cholas Mendolia causing him
to fall to the sidewal k, thusly sustaining severe
personal injuries.

4. That said injuries were the unintentional
result of an intentional act.

Bi ondo and Mendolia furnished divergent versions of what
transpired in the underlying incident at their exam nations before
trial.

In his examnation-before-trial, the insured, Bi ondo
testified that, in response to the plaintiff grabbing his jacket,
he stepped back reflexively, and the plaintiff’'s weight fell upon
him (See, Deposition of Peter J. Biondo, at pp. 10-11). Biondo
t hen pushed the plaintiff with both hands in order to rel ease the
plaintiff’s grasp on his jacket, at which point Mndolia fell
backwards onto the ground. (See, Deposition of Peter J. Biondo, at
pp. 10-11). Wien Mendolia fell, Biondo' s first inmpulse was to bend
down to help him but Mendolia responded by saying “Get away from
me, get the gun”, and Biondo testified that he inmediately
wi thdrew. (See, Deposition of Peter J. Biondo, at p. 13). In his
exam nation-before-trial, plaintiff Mendolia testified that the
i nsured Biondo, w thout provocation or warning, shoved himto the
ground. (See, Deposition of Ni cholas Mendolia, at pp. 13, 56, 59).

Bi ondo subsequently plead guilty to the Cass “A” m sdeneanor
of reckless Assault in the Third Degree. In his plea allocution, he
admtted that on April 12, 1996 he recklessly caused physica
injury to N cholas Mendolia. (See, mnutes of plea allocution
Peopl e v. Peter Biondo, docket #96Q016309, Giffin, J., Part AP-6,
Sept enber 19, 1996).

Travel ers characterizes this scenario as a “Davy versus
Goliath” situationinwhichit was all but certain that the insured
knew or had to know that, when the physically |arger, younger
i nsured pushed the elderly, much smaller plaintiff, severe injury
woul d necessarily result. (See, Uica Fire Insurance Co. V.
Shel ton, supra.) While a facially appealing argunment, this Court
cannot find, as a mtter of law, that from the insured s
perspective, that the harm that resulted was so entirely to be
expected as to render it intentional, or that the injury sustained



was inherent in the nature of the wongful act. In applying the
standard set forth above in Shelton, supra, in conjunction with the
Court of Appeals’ holdings in Agoado Realty, and Sl ayko, supra, it
appears to the Court that, fromthe standpoint of the insured, one
could perceive the damages to have arisen from a chain of
unexpected though expected or foreseeable events which occurred
after the intentional act of Biondo in shoving Mendolia to nake
him release his grip on the insured. Accepting the insured s
version, one could characterize the result in this mtter as
acci dental consequences arising froman intentional act. Wile a
cl ose question, this Court holds that, contrasted with cases cited
by defendant Travelers in which the injury was found to be i nherent
in the nature of the wongful act, (See, Allstate Insurance Co. v.
Mugavero, supra; Uica Fire Insurance Co. v. Shelton, supra), the
conplaint in the underlying action can be construed as all eging
i ntentional offensive contact which results in unintended serious
harmwhi ch i s not inherent in the act, thereby triggering coverage.
(See, Slayko v. Security Miutual Insurance Co., supra; Jubin v. St
Paul Fire and Marine I nsurance Co., supra.) Thus, absent sone ot her
excl usion or breach of a policy condition, to be discussed, infra,
this Court holds that Travelers was obliged to defend and to
indemify the insured for this “occurrence”, which fell within the
policy definition of an “accident”.

B. The “Late Notice” |ssue

The insurance policy at issue, as a condition precedent to
coverage, requires that “in case of an accident or occurrence, the
insured shall . . . give witten notice to us or our agent as soon
as it is practical”

It is well settled that when an i nsurance policy, such as the
one here, requires its policyhol der to provide pronpt or i medi ate
notice of any acci dent or | oss, such notice nust be provided within
a reasonable tinme in view of all of the facts and circunstances of
the case. (See, Metropolitan New York Coordinating Council on
Jewi sh Poverty v. National Union Insurance Co., 222 A D.2d 420 [2d
Dept. 1995]; Interboro Mutual Indemity Insurance Co. v. Fatsis,
279 A D.2d 450 [2d Dept. 2001]; Zadrima v. PSM I nsurance Co., 208
A.D.2d 529 [2d Dept. 1994]). The duty to give notice arises when,
from the information available to the insured relative to the
accident, an insured could glean a reasonable possibility of the
policy’s involvenent. (See, Paramount |nsurance Co. v. Rosedale
Gardens, Inc., 293 A D 2d 235 [1%f Dept. 2002]). The failure to
provide the carrier with tinmely notice of a potential claim
operates as a condition precedent, and thus, "[a]bsent a valid
excuse, a failure to satisfy the notice requirenent vitiates the
policy". (Security Mutual |Insurance Co. v. Acker-Fitzsinons Corp.
31 N. Y. 2d 436, 440 [1972]; see al so, Unigard Security Insurance Co.
V. North Riv. Insurance Co., 79 N Y.2d 576 [1992]). The insured
bears the burden of denonstrating the reasonableness of the
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del ay. (See, Zadrima v. PSMI nsurance Co., supra [l ack of reasonabl e
excuse for delay of 4 nonths vitiates coverage]; see al so, Wnstead
v. Uniondal e Union Free School District, 201 A D.2d 721 [2d Dept.
1994] [unexpl ained 4-nonth delay]; Paranmount Insurance Co. V.
Rosedal e Gardens, Inc., supra. [unexplained 7-1/2 nonth delay];
Khan v. Convention Overl ook, Inc., 253 A D.2d 737 [2d Dept. 1998]
[ unexpl ai ned year and 4 nonth delay]; Sayed v. Macari, 296 A D.2d
396 [2d Dept. 2002] [alnpbst 3-nonth delay unreasonable]; 1700
Assocs. v. Public Service Miutual |Insurance Co., 256 A D.2d 456 [2d
Dept. 1998] [over 6-nonth delay unreasonable]; Interboro Mitua
| ndemmity I nsurance Co. v. Mendez, 253 A D.2d 790 [2d Dept. 1998]
[ del ay of over one year unreasonable]; Travelers Indemity Co. V.
Wrthy, 281 A D.2d 411 [2d Dept. 2001][one-year and three-nonth
del ay unreasonabl e]).

Wiile "a good-faith belief of nonliability my excuse or
explain a seeming failure to give tinmely notice", the insured bears
the burden of denonstrating that the delay in giving notice was
reasonabl e under the circunstances. (See, Security Mitual |nsurance
Co. v. Acker-Fitzsinmons Corp., supra, at 441; Vradenburg v.
Prudential Prop. & Cas. Insurance Co., 212 A D.2d 913 [2d Dept.
1995]; Wnstead v. Uniondale Union Free School District, supra).

Gui ded by these principles, plaintiff-insured Bi ondo bears the
burden of proving that his delay in reporting the incident to the
def endant was excusable. (See, Wnstead v. Uniondale Union Free
School District, supra; Wiite v. Gty of New York, 81 N. Y.2d 955,
957 [1993]; Security  Mitual | nsurance Co. of N. Y. V.
Acker-Fitzsinmons Corp., supra; Eveready |nsurance Co. Vv. Levine,
145 A. D.2d 526 [2d Dept. 1988]).

It is beyond di spute that Bi ondo knew of the accident and t hat
Mendol i a had been taken by anbul ance to the hospital on the day
that it occurred, April 12, 1996. Biondo cannot reasonably argue
that the injuries suffered by plaintiff Mendolia in the main action
were so trivial as to justify a reasonable belief that noliability
could arise. On the contrary, his testinony, which is corroborated
by that of the plaintiff in the underlying action, tends to support
the conclusion that the plaintiff suffered injuries serious enough
to require hospitalization, (see, e.g., Zadrima v. PSM I nsurance
Co., supra; Wnstead v. Uniondale Union Free School District,
supra), as well as the conclusion that the aggression itself was
serious enough to warrant the intervention of the police and
crimnal charges to be brought. No ordinarily prudent person could
reasonably have felt imune from potential civil liability under
the attendant circunstances of this case.(See generally, Alstate
| nsurance Co. v. Grant, 185 A . D.2d 911 [2d Dept. 1992]; G eater New
York Insurance Co. v. Farrauto, 158 A D.2d 514 [2d Dept. 1990]).
Were, as here, there is no excuse or mtigating factor proffered
for the delay in notification, the issue of the reasonabl eness of
t he del ay poses a | egal question for the court. (See, The Travel ers
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| nsurance Co. v. Vol mar Construction Co., Inc., 300 A D.2d 40 [ 1st
Dept. 2002]). Applying the above authority to the facts at bar,
this Court holds that, as a matter of law, plaintiff Biondo has
failed to set forth any reasonabl e justification for his failure to
notify the insurance carrier of the subject incident for over six
nmont hs, and has accordingly, failed to sustain his burden of
denonstrating that his six-nonth delay in providing notice to
Travel ers was reasonabl e.

C. The “Tinely Disclainer” |ssue

Having resolved that the notice condition was unreasonably
violated by the insured, the Court looks to the tineliness of
Travel ers disclainmer based upon that breach of the policy
condi tion.

It is well settled that an insurance carrier will be estopped
fromdi scl ai m ng coverage based on an exclusion in the policy where
it fails to give witten notice of disclainer "as soon as is
reasonably possible"” after the insurer first | earns of the accident
or of grounds for disclainmer of liability or denial of coverage.
(See, Insurance Law 8§ 3420[d]; Varella v. Am Transit Insurance
Co., 2003 N. Y. App. Dv. LEXIS 7352 [2d Dept. 2003]; MG nnis v.
Mandracchia, 291 A D.2d 484 [2d Dept. 2002]; Munt Vernon Fire
| nsurance Co. v. Gatesington Equities, 204 A D.2d 419 [2d Dept.
1994]; Blee v. State Farm Miutual Autonobile Insurance Co., 168
A.D.2d 615 [2d Dept. 1990]; Zappone v. Honme Insurance Co., 55
N.Y.2d 131 [1982]). This rule applies even if the insured or the
injured party has in the first instance, as here, failed to provide
the insurance carrier with tinely notice of the accident or claim
(See, Prudential Prop. & Cas. Insurance v. Persaud, 256 A D.2d 502
[ 2d Dept. 1998]; Matter of Interboro Mutual Indemity I nsurance Co.
v. Rivas, 205 A D.2d 536 [2d Dept. 1994]; Matter of State Farm
Mut ual Aut onobil e Insurance Co. v. Cote, 200 A D.2d 622 [2d Dept.
1994]; Allstate Insurance Co. v. Centennial Insurance Co., 187
A.D.2d 690 [2d Dept. 1992]; Kranmer v. Interboro Miutual Indemity
| nsurance Co., 176 A D.2d 308 [2d Dept. 1991]).

It is the insurance carrier's burden to explain the delay in
notifying the insured or injured party of its disclainer, (see,
Hartford I nsurance Co. v. County of Nassau, 46 N.Y.2d 1028 [1979]),
and the reasonabl eness of any such delay nust be determ ned from
the time the insurance carrier was aware of sufficient facts to
di scl ai m coverage. (See, Ward v. Corbally, Gartland & Rappl eyea,
infra; Farmers Fire Insurance Co. v. Brighton, 142 A D. 2d 547 [2d
Dept. 1988]). Stated another way, the reasonabl eness of the
carrier's delay in disclaimng coverage should be judged fromthe
time that the carrier had "sufficient facts to i ssue a disclainer”
(Mount Vernon Fire Insurance Co. v. Unjar, supra), and the burden
of explaining any delay in disclaimng is on the carrier, (see,
Hartford Insurance Co. v. County of Nassau, supra at 1030; Matter
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of Blee v. State Farm Mutual Autonobile Insurance Co., supra at
616) . Al though the i ssue of whether a notice of disclainmer has been
sent "as soon as is reasonably possible" is usually a question of
fact, it my be determned as a matter of |aw where "there is
absol utely no explanation for the delay provided by the insurer”.
(See, General Accident Insurance Co. v. Villani, 200 A.D.2d 711 [ 2d
Dept. 1994]; Hartford Insurance Co. v. County of Nassau, supra, at
1030) .

Courts have not hesitated to find a delay in disclaimng
coverage unreasonable as a matter of law, (see, e.g., Varella v.
American Transit, supra [delay of over 3 nonths unreasonable];
Mount Vernon Fire I nsurance Co. v. Gatesinton Equities, Inc., supra
[2-nonth del ay unreasonable]; Prudential Property & Casualty
| nsurance v. Persaud, supra [unexplained delay of over 2 nonths
unr easonabl e] ; General Accident Insurance Co. v. Villani, supra
[ unexpl ai ned 6-1/2 nonth del ay unreasonable]; Blee v. State Farm
Mut ual Aut onobi |l e I nsurance Co., supra [delay of nore than 6 nonths
unreasonabl e]), particularly where, as here, the basis for the
di scl ai mer was apparent on the face of the insured’ s notification.
(See, e.g., Cty of New York v. Investors Insurance Conpany of
Anerica, 287 A D.2d 394 [1s Dept. 2001] [3-1/2 nonth delay in
di scl ai m ng unreasonabl e where insured’s failure to provide tinely
notice was plain from the face of the pleadings sent with the
insured’s demand letter]; McGnnis v. Mandracchia, 291 A D.2d 484
[ 2d Dept. 2002] [85-day delay unreasonable]; Cty of New York v.
Northern Insurance Co., 284 A.D.2d 291 [2d Dept. 2001] [2-nonth
del ay unreasonable]; Ward v. Corbally, Gartland & Rappl eyea, 207
A.D.2d 342 [2d Dept. 1994] [2-nonth delay unreasonable]; Uptown
Whol e Foods, Inc. v. Liberty Mutual Fire Insurance Co., 302 A D. 2d
592 [2d Dept. 2003] [57-day del ay unreasonable]). In this Court’s
research of reported matters, as little as 30 days in disclaimng
coverage has been held to be unreasonable as a natter of |aw under
| nsurance Law 83420(d) where late notice, the sole ground upon
whi ch the i nsurer disclai med coverage, was obvi ous fromthe face of
the notice of claimand acconpanying conplaint, wthout the need
for further investigation on the insurer’s part. (See, Wst 16'"
Street Tenants Corp. v. Public Service Mitual Insurance Co., 290
A.D.2d 278 [1' Dept. 2002]). The issue of the reasonabl eness of
del ays in disclaimng coverage has been deci ded on a case-by-case
basis. The Second Departnent has found delays in disclaimng of
under two nont hs and approxi mately 43 days, to be reasonabl e where
necessary steps were taken by the insurer to investigate the claim
(See, Farnbrew Realty Corp. v. Tower |nsurance Co., 289 A D.2d 284
[2d Dept. 2001] [under 2 nonths’ delay warranted]; Brooklyn
Hospital Center v. Centennial Insurance Co., 258 A D.2d 491 [2d
Dept. 1999] [43-day del ay not unreasonable]). An insurer’s del ay of
| ess than one nonth in issuing a disclainer was simlarly held to
be reasonable under the circunstances in Kraner v. Estate of
Leitman, 269 A D.2d 567 (2d Dept. 2000). The Third Departnent has
declined to adopt a bright-line rule that any delay of 30 days or
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less in issuing a disclainer is reasonable as a matter of |aw
(See, Hess v. Nationw de Mutual I|nsurance Co., 273 A D.2d 689 [3d
Dept. 2000]).

"The question whether a disclainmer has been issued wth
reasonabl e pronptness is, in all but extreme cases, a question of
fact". (Muirphy v. Hanover |nsurance Co., 239 A D 2d 323, 324 [2d
Dept. 1997]; see al so, Col oni al Cooperative | nsurance Co. v. Desert
StormConstruction Corp., 757 N. Y. S. 2d 894 [ 2d Dept. 2003]; Astoria
Chem sts v. Travelers Indemity Co. of Connecticut, 278 A D.2d 349
[ 2d Dept. 2000]; Lancer Insurance Co. v. T.F.D. Bus Co., 286 A D.2d
375 [2d Dept. 2001]; PJI 4:79).

In the case at bar, the insurer has offered an expl anati on for
its 28-day delay in disclaimng coverage. According to the
affidavit of Travel ers’ clai msupervisor, Travelers first notice of
the claimwas received on October 21, 1996, via a “First Report of
Loss” dated COctober 18, 1996, along with a copy of the Sunmons and
Complaint in the underlying action. (See, affidavit of Lorraine
Greco, at pp. 1-2) A claimrepresentative was assigned the next
day, October 22, 1996. The insured was subsequently contacted for
further information. (See, affidavit of Lorraine Geco, at pp. 1-
2). On Cctober 23, 1996, coverage counsel was consulted, and on
Cct ober 30, 1996 (10 days after receipt of the clain), coverage
counsel tentatively advised that coverage should be disclained
because the incident did not constitute an “occurrence”, and based
on late notice.(See, affidavit of Lorraine Geco, at p. 3). Counsel
requested a copy of the policy, along with “additional information
necessary to provide a formal witten opinion”. (See, affidavit of
Lorraine Greco, at p. 3). After counsel forwarded a proposed draft
of the disclaimer letter to Travelers clains office, a letter
di scl ai m ng coverage was sent to the insured on Novenber 18, 1996,
28 days after first notice and 18 days after counsel’s tentative
opi nion that coverage should be discl ai ned.

This Court finds that, while the delay in disclaimng of 28
days was not unreasonable as a matter of law, it can also not be
consi dered reasonable as a matter of |law. (See, Mirphy v. Hanover
| nsurance Co., supra.) The tinely-notice basis for disclaimng
coverage was readily apparent, both fromthe face of the notice of
claim provided by the insured, and the acconpanying conplaint,
wi t hout the need for further investigation on the insurer’s part.
A prelimnary coverage determ nation that a di sclai ner should i ssue
was nmade by coverage counsel within 10 days. The insurer does not
adequately explain the reason for the bal ance of the delay of 18
days, and the Court finds that it is for a jury to resolve the
i ssue of whether, given the apparent nature of the basis for
disclaimng, the 28-day period Travelers took to disclaim was
reasonabl e or not.

Accordi ngly, the notion by the defendant for an Order granting
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summary judgnent dism ssing the conplaint as against it, and for
the issuance of a declaration that Travelers is not obligated to
defend or to indemify Peter Biondo, the defendant in a pending
action entitled N cholas Mendolia and Josephi ne Mendolia v. Peter
J. Biondo is DENIED; and the cross-notion by the plaintiff Peter
Bi ondo for an Order granti ng summary judgnment on his conpl aint, and
for the issuance of a declaration that Travelers is obligated to
defend and to indemify Peter Biondo, the defendant in a pending
action entitled N cholas Mendolia and Josephi ne Mendolia v. Peter
J. Biondo is simlarly DEN ED

Dat ed: August 5, 2003

JANI CE A. TAYLOR, J.S.C
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