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The follow ng papers nunbered 1 to 8 read on this notion by the
defendants for an Order summary judgnent dismssing plaintiff’s
cause of action pursuant to 8241 of the Labor Law of the State of
New Yor K.

Paper s

Nunber ed
Notice of Modtion-Affirmati on-Exhi bits-Service..... 1- 4
Menorandum of Law. . . ... ... ... 5
Affirmation In Qoposition.......... .. .. ... .. ....... 6 - 8

Upon the foregoing papers it is ordered that the notion is
deci ded as foll ows:

On Novenber 8, 1997, Cuillermo E. Alarcon, (hereinafter
“plaintiff”), an enpl oyee of nonparty Merry Gates, was carrying a
wi ndow security gate which was to be installed in one w ndow in
apartnment 3KK on the third floor of a six-floor walk-up building
owned by the defendants and | ocated at 444 East 66'" Street, in New
York Cty. He was walking up the flight of stairs providing the
only access to the apartnment, and was bel owthe third-floor | anding
when he was al l egedly caused to slip and fall due to the presence
of a slippery substance on the third step from the third-floor
| andi ng. Installation of the wi ndow security gate had not begun at
the tinme of the occurrence, nor was there any other related
construction ongoing in the building. Plaintiff brought suit for
injuries sustained in the fall, alleging, inter alia, comobn |aw
negligence as well as a violation of Labor Law 8241(6).

Labor Law 8241(6) inposes a nondel egable duty on owners and
contractors regardl ess of their control or supervision of the work
site, and plaintiff need not prove that defendant had actual or



constructive notice of the dangerous condition in issue. (See
Rizzuto v. L. A Wenger Contracting Co., Inc., 91 N Y.2d 343 [1998];
Allen v. Coutier Constr. Corp., 44 Ny2d 290 [1978]). The statute
requires that safeguards be taken in all “areas in which
construction, excavation, or denolition work is being perforned.”

The case at bar presents a scenario involving an alleged
“alteration” to the building. In determ ning what constitutes an
“alteration”, within the anbit of Labor Law 8§240(1) and 241(6), the
Court of Appeals has treated the scope of each statute distinctly,
holding that the scope of “altering” within Labor Law 8240(1)
requires the making of a significant physical change to the
configuration or conposition of the building or structure, and does
not enconpass sinple, routine activities such as maintenance and
decorative nodifications, (see, Joblon v. Solow, 91 N Y.2d 457, 465
[1998]), while in the case of Labor Law 8241(6), the Court | ooks to
the regulations contained in the Industrial Code (12 NY.C RR
§23-1.4[b][13]), in order to determne what constitutes
construction work within the nmeaning of the statute. (Joblon v.
Sol ow, supra at 466.)

The I ndustrial Code (12 N.Y.C. R R 823-1.4[b][13]) defines the
term*“construction work” to apply to

Al'l work of the types perforned in the construction, erection,
alteration, repair, maintenance, painting or noving of
bui |l di ngs or other structures, whether or not such work is
performed in proximate relation to a specific building or
ot her structure and includes, by way of illustration but not
by way of limtation, the work of hoisting, |and clearing,
earth novi ng, gradi ng, excavating, trenching, pipe and conduit
| ayi ng, road and bridge construction, concreting, cleaning of
the exterior surfaces including w ndows of any building or
ot her structure under construction, equi pnent installation and
the structural installation of wod, netal, glass, plastic,
masonry and other building materials in any formor for any
pur pose.

In order to prevail on a Labor Law 8241(6) claim the
plaintiff nust establish that the defendant violated a regulation
that sets forth a specific standard of conduct. (See, e.g., \Walen
v. Gty of New York, 270 A . D.2d 340 [2d Dept. 2000]).

Courts have struggl ed to define when an activity arises within
t he context of construction, denolition or excavation. As the Court
of Appeal s aptly noted in Jobl on,

t he Appellate Divisions have reached inconsistent results on
essentially indistinguishable facts (conpare, Tauriello v New
York Tel. Co., 199 AD2d 377, and Dedario v New York Tel. Co.,
162 AD2d 1001 ["altering"], with Kessel bach v Li berty Haul age,
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182 AD2d 741, and Borzell v Peter, 285 App Div 983 [not
"altering"]; see also, Malsch v City of New York, 232 AD2d 1
[noting conflict]). As the District Court observed, "the cases
[ provide] anmple authority for either side's case" (921 F Supp
218, 220).

(Joblon v. Solow, supra at 466.) Other courts applying the above
regul atory standard have found that work was within the scope of
the statute where the plaintiff was installing duct work,
(Primavera v. Benderson Fami |y 1968 Trust, 294 A. D.2d 923 [ 4'" Dept .
2002]), installing a satellite comunication system (Tassone V.
Md-Valley Gl Co., 291 A D. 2d 623 [3d Dept. 2002]), doing plaster
repair work, (Camacho v. 101 Ell wood Tenants Corp., 289 A D.2d 102
[ 1t Dept. 2001]), installing a sign above a doorway, (Steves v.
Canpus | ndustries, 288 A D.2d 914 [4'" Dept. 2001]), installing a
“for sale” sign on a building, (Buckley v. Radovich, 211 A D.2d 652
[2d Dept. 1995]), replacing two w ndows, (Enright v. Buffalo
Technol ogy Building “B” Partnership, 278 A D.2d 927 [4'" Dept.
2000]), installing a cable wire, (Bedasse v. 3500 Snyder Avenue
Owers Corp., 266 A D.2d 250 [2d Dept. 1999]), repairing an
over head fl orescent light, (Piccionev. 1165 Park Avenue, Inc., 258
A.D.2d 357 [1%t Dept. 1999], appeal dismssed, 93 NY.2d 957
[1999]), installing a heavy sign, (Quinn v. Fisher Devel oprment,
Inc., 272 A.D.2d 106 [1°* Dept. 2000]), installing insulation on an
air conditioning unit, (Cuddon v. dynpic Board of Managers, 300
A.D.2d 616 [2d Dept. 2002]), and drilling holes to install cable
t el ephone servi ce.

On the other hand, courts have found that the work was not
within the scope of the statute where the plaintiff was noving a
| arge sign which was to be installed on a building 60 to 80 feet
away, where the affixing had not yet begun,(Vernieri v. Enpire
Realty Co., 219 A D. 593 [2d Dept. 1995]), installing an antenna on
a rooftop, (Kessel bach v. Liberty Haul age, Inc., 182 A D.2d 741 [2d
Dept. 1992]), installing and/ or repl aci ng wi ndow screens, (Rogal a v.
Caspar Van Bourgondi en, 263 A. D.2d 535 [ 2d Dept. 1999), tenporarily
installing a mcrophone cable laid inside the ceiling panels
W t hout being attached or affixed to the structure, (Luthi v. Long
| sl and Resource Corp., 251 A D.2d 554 [2d Dept. 1998]), sanding a
door located at the top of a three-step landing, (Horton v. Oto,
254 A.D.2d 259 [2d Dept. 1998]), changing |ight bul bs or tightening
and taping a | oose wire nut, (Haghi ghi v. Bailer, 240 A. D.2d 368 [ 2d
Dept. 1997]), repairing a latch on an asphalt bin because the bin
doors were not opening, (Ubano v. Plaza Materials Corp., 262
A. D. 2d 307[ 2d Dept. 1999]), where a police officer in the O ganized
Crime Bureau fell from a telephone pole while renoving a pen
regi ster device, (Bloch v. Cty of New York, 278 A.D.2d 351 [2d
Dept. 2000]), and where a tel ephone repairman was injured while
i nvestigating a non-working tel ephone line. (Breedon v. Sunset
| ndustrial Park Assocs., L.L.P., 275 A D.2d 726 [2d Dept. 2000])

The Court of Appeals has nmade it clear, however, that the
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critical inquiry in determ ning coverage under the statute is not
“how t he parties generally characterize the injured worker’s rol e,
but rather what type of work the plaintiff was performng at the
time of injury”. (Joblon v. Solow, supra at 465.) Moreover, the
Court of Appeals has held that

Liability wunder Labor Law 8 241 (6) is not limted to
accidents on a building construction site. (see, Msher v
State of New York, 80 NY2d 286).

(Joblon v. Sol ow, supra at 466.) Subsequent to Joblon, the Court of
Appeal s, in Nagel v. D& R Realty Corp., 99 N Y.2d 98 [2002] found
that a two-year safety inspection on an el evator, which was being
performed by the plaintiff at the time of his injury, constituted
mai nt enance wor k that was not connected to construction, and hence
outside the reach of Labor Law 8241(6). While reenphasizing that
Labor Law 8241(6) is not |limted to building sites, the Court also
stressed that, toconme withinthe statute, the plaintiff’s injuries
nmust ari se within a construction, denolition or excavati on context.

Recently, in Panek v. County of Al bany, 99 N.Y.2d 452 (2003),
the Court of Appeals determined that plaintiff was engaged in a
significant physical change to the configuration or conposition of
a building or structure when he was renoving two 200-pound air
handl ers, requiring two days of preparatory |abor, including the
dismantling of electrical and plunbing conponents of the cooling
system and the use of a mechanical |ift in order to support the
wei ght of the air handl ers.

In this Court’s research, it has not found any decision
explicitly addressing the activity involved in the case at bar,
nanmely the installation of wi ndow security gates. At the tinme of
plaintiff’s accident, the work of actually installing the w ndow
security gate had not actually begun. Thus defendants contend that
t he Second Departnent’s decision in Vernieri v. Enpire Realty Co.,
supra, is controlling in the instant matter. In Vernieri, the
plaintiff was injured while noving a sign, which was approxi mately
28 feet long, a distance of 60 to 80 feet, so that it could be
affixed to a building at a later tinme. The Second Departnent held
that at the tinme of the plaintiff’s injury, there was no
construction, excavation, or denolition work being perforned, and
that the question of whether the act of affixing the sign to the
bui l di ng would or would not be construction under the statute was
irrel evant because the affixing had not yet begun. However, in
Vernieri, a pre-Joblon decision, the Court based its decision on
two factors in addition to the fact that the work had not yet
begun, nanely, the distance fromthe actual construction site, and
t he absence of a violation of a specific, concrete provision of the
| ndustrial Code sufficient to premse liability under Labor Law
8241(6). In the case at bar, plaintiff’s accident took place within
close proximty to the site where the installation of the w ndow
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gate was supposed to take place. Mreover, plaintiff has
established the requisite Industrial Code violation. It is well
settled that Iliability pursuant to Labor Law 8241(6) may be
predi cated upon a violation of 12 N Y.CR R 23-1.7(d), which
requi res renoval, sanding, or covering "[i]ce, snow, water, grease
and any ot her foreign substance which nay cause slippery footing"
fromany "floor, passageway, wal kway, scaffold, platformor other
el evat ed wor ki ng surface". (See, Wialen v. City of New York, supra;
Zeigler-Bonds v. Structure Tone, 245 A D.2d 80 [2d Dept.
1997] [plaintiff was injured when she slipped on a greasy substance
and fell down a flight of stairs while carrying a crate of coffee
she was bringing to her co-workers]). The evidence adduced by the
plaintiff on this issue is sufficient to raise an i ssue of fact as
to whether the staircase where the accident occurred was a
passageway to the work site. Responsibility under Labor Law 8241(6)
"extends not only to the point where the ... work was actually
bei ng conducted, but to the entire site, including passageways
utilized in the provision and storage of tools, in order to insure
the safety of | aborers going to and fromthe points of actual work"
(Sergio v. Benjolo, 168 A D.2d 235, 236 [1%' Dept. 1990]; see also,
Whal en v. Gty of New York, supra; Zeigler-Bonds v. Structure Tone,
supra).

However, notw thstanding these distinctions from Vernieri
running in plaintiff’s favor, plaintiff, in opposing the
defendant’ s notion, has not provided one scintilla of evidence as
to what the work of installing a window security gate entailed or
whet her such work woul d constitute a significant physical change to
the configuration or conposition of the building for purposes of
the Joblon rule. Thus, the plaintiff has failed to carry his burden
of opposing the def endants’ notion. Absent such evidence, the Court
si nply cannot meke an infornmed determ nation as to the scope and
significance of the work that was to be perforned, and whet her that
work would fit within the definition of an “alteration” as
di scussed above. For this Court to opine, for exanple, that the
installation of a security gate on a w ndow typically involves
using bolts or other hardware to permanently affix the security
gate to the window so that it cannot be renpbved, and that this work
was the type of non-routine activity which would fall within the
tenplate of the Labor Law, or, alternatively, that it was not,
woul d be to engage in sheer speculation, and to allowa jury to do
the sane. This Court declines to do so.

Accordingly, the defendants’ notion is granted, and the

plaintiff’'s cause of action pursuant to Labor Law 8241(6) is
di sm ssed.

Dat ed: June 16, 2003

JANI CE A. TAYLOR, J.S.C



