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In this action for nedical nalpractice, a di spute arose
bet ween counsel during the trial as to the nethod of replacenent
of a sitting juror who had becone grossly unqualified to serve
due to her inability to stay awake. Al though both counsel
consented to having this juror replaced by an alternate, the
attorneys could not agree as to which of the two alternates
shoul d replace the excused juror. Specifically, defendant’s
counsel noved for sequential replacenent of disqualified jurors;
that is, to seat as Alternate Juror No. 1 the first person who

had originally been delineated as “Alternate Juror No. 1.

However, plaintiff’s counsel noved for a random sel ecti on
process; that is, to have the replacenent juror selected by

random drawi ng fromthe two juror cards bearing the nane of the



two alternates.

In reviewing the law in this area the court found that the
Crimnal Procedure Law and the G vil Procedure Laws and Rul es
require the court to enploy a different procedure when repl acing
a sitting juror with an alternate during the course of the
trial.

The Crim nal Procedure Law at Section 270. 35(1)
specifically addresses the nethodol ogy of replacing a discharged

juror with an alternate, stating,

“I'f an alternate juror or jurors are avail able for service,
the court nust order that the discharged juror be replaced by
the alternate juror whose name was first drawn and called...... ”

Wereas, the CPLR at Section 4106 states that,

“I'f, before the final subm ssion of the case, a regular

juror dies, or becones ill, or for any other reason is unable to
performhis duty, the court may order himto be di scharged and
draw the nane of an alternate, who shall replace the discharged

juror in the jury box, and be treated as if he had been sel ected
as one of the regular jurors.”

In crimnal cases there is no question that the statute
requires that the order of alternates be sequential. The court

notes in this regard that prior to 1970 the crimnal predecessor



statute to CPL Section 270.35, which was Section 358-a of the
Code of Crimnal Procedure, did not specify sequenti al
repl acenent, but in fact used the sane |anguage as the civil |aw

stating, that a disqualified juror should be replaced by having

the court, “draw the nanme of an alternate.”

Al t hough the CPLR Section 4105 states that the court shal
draw the nane of an alternate, it does not clearly specify how
t hat nane should be drawn. The statute does not specifically
state that the court shall randomy draw the nanme of an
alternate, nor does it require that the nanmes of the alternates
shall be drawn in order of selection.

In researching this issue this court found that there
appears to only be one other published decision fromthis state
whi ch addressed the interpretation of CPLR Section 4106.

In Madhere v. CGottfrey, 127 Msc. 2d 99 NYC Civil Crt.

1985), Judge WIlliam Rithotz anal yzed the disparity between the
crimnal and civil law in addressing the order of alternate

repl acement. That court held because CPLR Section 4106 was not
drafted with the specificity of the CPL Section 270.35, and does

not specifically state that the first juror whose nane was drawn
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be seated when a regular juror is disqualified, that the intent
in the Cvil Procedure |aw was for the alternate to be drawn
random y.

This court is in agreenent with the decision of Judge
Ritholtz that, “the legislators, in drafting the two | aws
differently, presumably intended different nmethods of replacing
jurors in civil and crimnal trials.” This intent is even nore
apparent when one notes that in 1970 the |l egislature redrafted
t he | anguage of CPL Section 270.35 to specifically delineate
t hat sequential alternate replacenent be required in crimna

cases.

Accordingly, this court directs the clerk of court to
replace the disqualified juror by placing the juror ballots of
the two alternates in the drum and randomy sel ecting an

alternate to sit on the regular jury.
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