VEMORANDUM

SUPREME COURT : QUEENS COUNTY
| A PART 4
CHARLES DUN- ZHENG YAN, X
| NDEX NO. 8004/ 03
Plaintiff,
BY: GRAYS, J.
- agai nst -

DATED:
NANCY KLEI'N and JEANETTE DI AMOND,

Def endant s.

In Cctober, 1997, the plaintiff Charles Dun-Zheng Yan
(“Yan”) was terminated for insubordination by his enployer
Luxottica Goup (“Luxottica”). Thereafter, he commenced actions
agai nst his direct supervisor Nancy Klein (“Klein”) and t he Gener al

Manager of his departnent, Ronnie Potter (“Potter”) (see, Yan v

Klein, Index No. 2927/98 [Kitzes, J.]; Yan v Potter, | ndex No.

22392/98 [Price, J.]; see also, Yan v Klein, 266 AD2d 209).

Fol | owi ng t he di sm ssal of those actions, Yan conmenced t he i nstant
action against Klein, Potter and Jeanette Di anond (“D anond”),
interposing allegations and causes of action simlar to those
interposed in the prior actions.

By order dated October 15, 2003, this court (Gays, J.)
granted those branches of a notion by Klein, D anond and Potter to
dismss the conplaint and to permanently enjoin Yan from filing
further |egal proceedings against Klein, D anond, Potter, or any

ot her current or fornmer enpl oyees of Luxottica or against Luxottica



itself, insofar as such |egal proceedings related to Yan' s past
enpl oyment with Luxottica. Essentially, Yan's action was di sm ssed
based upon principles of res judicata and col | ateral estoppel (see,
Order dated Cctober 15, 2003). That branch of the defendants’
notion seeking to inpose sanctions on Yan was granted only to the
extent of setting the matter down for a hearing to be held on
Tuesday, Decenber 9, 2003.

On the hearing date, Yan appeared pro se. He indicated
that he comenced the actions against his forner supervisors
because he wanted to obtain discovery fromthem and/or Luxottica.
Yan commenced the instant action despite being warned by the
def endants’ counsel that this action would be frivolous and, if he
commenced it, the defendants woul d seek sancti ons.

Following the issuance of this court’s order dated
Cct ober 15, 2003, Yan sent the defendants’ attorney, on 16 separate
dates, drafts of a notion for reconsideration and requests for what
anounted to an 89-day adj ournnent of tine to make that notion. Yan
repeatedly requested neetings fromand with Luxottica s owner and
supervi sors and, on or about Decenber 8, 2003, he faxed a one-page
note to Klein, apparently indicating his intent to comence an
Article 78 proceedi ng agai nst her.

The defendants submitted into evidence statenents of
| egal fees and expenses incurred for legal services perforned in

connection wth this action. From April 1, 2003 through



Cctober 28, 2003, the total anmount of legal fees billed was
$23,566.25, and the total anount of disbursenments and expenses
billed was $1,066.51. The nature of the |egal worked perforned,
the hourly rate charged, the tinme spent on the | egal work perforned
and each di sbursenent or expense, are detailed in those statenents.

At the conclusion of the hearing, the defendants urged
the court to inpose a maxi mum $10, 000. 00 sanction pursuant to 22
NYCRR 130-1.1. In response, Yan asserted that sanctions were
unwarranted as he only sought discovery fromLuxottica s owner and
enpl oyees/ super vi sors.

Pursuant to 22 NYCRR 130-1.1[a] a court, in its
di scretion, may award to any party or attorney in any civil action
or proceeding before the court, except where prohibited by [|aw,
costs in the formof reinbursenent for actual expenses reasonably
incurred and reasonable attorney’' s fees, resulting fromfrivol ous
conduct .

Conduct is frivolous if: (1) it is conpletely w thout
merit in |aw and cannot be supported by a reasonabl e argunent for
an extension, nodification or reversal of existing law, (2) it is
undertaken primarily to delay or prolong the resolution of the
litigation, or to harass or maliciously injure another; or (3) it
asserts material factual statenments that are fal se (see, 22 NYCRR

130-1.1[c][1]-[3]).



In determ ning whether the conduct was frivolous, the
court shall consider, anbng other issues, the circunstances under
whi ch the conduct took place, including the tine available for
investigating the legal or factual basis of the conduct, and
whet her or not the conduct was continued when its | ack of |egal or
factual basis was apparent or should have been apparent, or was
brought to the attention of counsel or the party (see, 22 NYCRR
130-1.1[c]).

The commencenent of this action agai nst Klein, Potter and
Di anmond constituted frivol ous conduct warranting the i nposition of
a sanction in that the action was conpletely without nmerit in | aw
and was undertaken primarily to harass Luxottica, its owner and its

enpl oyees/ supervisors (see, Charles & Boudin v Hilda Myer, 307

AD2d 272 [third-party action barred by collateral estoppel was
properly dism ssed and commencenent of that third-party action
constituted frivolous conduct warranting the inposition of a
sanction]; 22 NYCRR 130-1.1[c][1], [2]). In addition, Yan was
repeatedly warned that this action was frivol ous and that sanctions
woul d be sought (see, 22 NYCRR 130-1.1[c]).

The record further denonstrates that Yan persists in
repeatedly requesting neetings wth Luxottica’s owner or
enpl oyees/ supervisors in order to obtain discovery, and has
threatened further | egal actions or proceedings. Such conduct is

al so frivolous as is designed nerely to harass Luxottica and its



owner, enpl oyees/ supervi sors, and attorney (see, Ferraro v Gordon,

__ AD2d __, 768 NYS2d 483; 22 NYCRR 130-1.1[c]).

Accordi ngly, based upon the evidence presented at the
heari ng, that branch of the defendants’ notion seeking to inpose
sanctions agai nst Yan based upon frivol ous conduct is granted. The
defendants are awarded reinbursenment by Yan of actual expenses
reasonably incurred in the anmount of $1,066.51. |In addition, the
def endants are awarded reasonabl e attorney’s fees in the anmount of
$8, 500. 00.

Settle Judgment.

J.S. C



