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What isthe effect of apreclusion order? Isit enforceable only againg thedefaulting party;
or, once testimony is predluded, are all parties bound by said preclusion? Thisisone of the issues
raised in the instant motion.

Background

Plaintiff commenced thisaction on January 24, 2000 to recover money damagesfor personal
injuries allegedly sustained as a result of a two-car collision at the intersection of 59" Street and
Second Avenue, Manhattan, New Y ork on September 24, 1998, between one driven by defendant
Y asser S. Salama, in whose vehiclethe plaintiff was a back seat passenger, and the other driven by
defendant Ronnie Masih. Issue was joined on or about July 17, 2000.

On April 5, 2001, a Preliminary Conference was held which resulted in an order signed by
Hon. Joseph G. Golia, and which directed that party depositions be conducted on May 23, 2001. It
appearsthat plaintiff wasdeposed on June 21, 2001, and defendant Salamawas deposed on February
4, 2002.

A Compliance Conference was held in this Part on February 28, 2002, and an order was
issued, mandating that the outstanding deposition of defendants Excellence Transportation, Inc. and



Ronnie Masih be conducted on March 21, 2002. Upon the default of said defendants, the parties
entered into a*“so ordered” stipulation on May 9, 2002, which provided that defendant Masih was
to be produced for deposition no later than July 9, 2002, and should there be a further default, “the
parties shall schedul e aphone conference with the Judge’' s chambers’. Once again said defendants
defaulted, and despite noncompliance with three Court orders, they were allotted one finad
opportunity to appear for deposition on October 1, 2002, pursuant to a telephone conference which
resulted in afurther “so ordered” stipulation dated August 16, 2002. Sad stipulation provided that,
“If defendant Masih failsto appear, he will be precluded from offering testimony at the time of the
trial of thisaction.” Defendant Masih, again faled to appear for deposition on October 1, 2002.

Taking the position that the precluson only operated against the defaulting defendant,
exclusively prohibiting him from offering testimony on hisown behalf, plaintiff’ scounsel persevered
and sought the deposition of said defendant by way of subpoena for plaintiff’s purposes of also
possibly incul pating the co-defendant Salama by means of said deposition testimony. It appearsthat
without much effort, plaintiff wasable to effectuate personal service of the subpoena on defendant
Masih on October 12, 2002, via a process server, a his residence, which was the same address
indicated on the face of the Summons in this action, dated January 6, 2000. Pursuant to sad
subpoena, defendant Masih appeared for the deposition held on December 20, 2002, with the
participation of all parties. Notwithstanding receiving prior noticeof thedeposition well inadvance,
Joseph Orlando, Esg., counsel for co-defendants New Style Limousine, Inc. and Y asser S. Salama,
never moved to quash the subpoena or to enjoin the proposed deposition, but, instead noted his
objection “to the taking of the deposition at this time and the use of any deposition testimony from
thisday forward.” Nor did Mr. Orlando refuse to participatein the depostion, but, on thecontrary,
actively asked questions and €licited testimony of the defendant Masih. At said deposition,
defendant Masih testified, inter alia, that at the time of the accident he proceeded with agreenlight,
while the co-defendant Salama * crossed ared light” and hit his car.

Thelnstant Motion

The defendants Excellence Transportation, Inc. and Ronnie Masih move hereinto vacatethe
stipulation which precludes defendant Masih from testifying at trial. Counsel for said defendants
offers as Exhibit “A”, annexed to the motion, a copy of the first page of approximately 15 reports
issued from hisinvestigator, Odin Claims, as evidence of efforts madeto secure the cooperation of
defendant Masihin defendingthisaction. Said defendantsfurther contend that since the deposition
was eventually held with the participation of all the parties, the sanction of preclusion is
unwarranted.

Co-defendants New Style Limousine, Inc. and Yasser S. Salama vigorously oppose the
motion, arguing that once defendant Masih failed to comply with the conditional “so ordered”
stipulation, that stipulated order isnow absolute. They note that no order vacating said conditional
stipulation was ever granted prior to the deposition of December 20, 2002. Said co-defendants
further contend that plaintiff should also be precluded from presenting the testimony of defendant
Masih, since “counsel for plaintiff signed off on the stipulation (of August 16, 2002) and is
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completely bound by it.”

Plaintiff partially opposes the instant motion. According to plaintiff, the defendant Masih
should be precluded from offering testimony on his own behalf, based on his repeated willful
defaults, and in not complying with the conditional “so ordered” stipulation of preclusion.
Nevertheless, it is plaintiff’ s contention, that there is no reason to punish and preclude plaintiff for
the defaults of defendant Masih. Plaintiff arguesthat she should not “be deprived of theopportunity
to provetheliability of defendants, New Style Limousine and Salama, by introducing Mr. Masih’s
testimony that he had a green light and the other driver Mr. Salama had the red light.”

The Complete | nvestigative Reports

On the return date of this motion, when confronted with incompl ete reports, annexed to the
moving papersasExhibit“A”, of theeffortsmade by movants' investigator to securethe cooperation
of defendant Masih, the Court suggested to the parties that a hearing be held on an adjourned date,
at which time the investigator would testify in detail as to the efforts made and as to the reasons
defendant Masih failled to comply with three Court orders. In lieu of said hearing, the parties
stipulated that they “have been given the opportunity to examine the complete letters from Odin
Claims regarding their efforts to locate Mr. Masih, which will be incorporated as part of this
motion.”

Upon review of the letters, it appears that Odin Claims, Inc. wasfirst hired by counsel for
movantsto investigate the whereabouts of defendant Masih on May 21, 2002. It further appearsthat
aletter was sent by said investigator to defendant Masih on May 23, 2002, which was acknowledged
by said defendant in a telephone call to the investigator on June 19, 2002. According to an
“Investigative Summary”, defendant Masih indicated during said telephone call “that he had been
too busy to call usand did not appear concerned with cooperatingwithus.” Severa follow-upletters
were sent to defendant Masih which were gpparently ignored, and in an investigative report of
October 15, 2002, the investigator concluded in a“Summary” that: “It appears that Mr. Masih is
refusing to cooperate.” In the investigative report of November 22, 2002, the following is stated,
inter alia “You advised uson 11/15/02 that plaintiffs (sic) indicated that they (sic) had subpoenaed
our insured. X x X We eventually reached Mr. Masih on 11/21/02. Hereiterated that he worked 7
days aweek and has no time to attend a deposition. At length, we convinced him to cooperate so
as not to jeopardize his insurance coverage and representation, not to mention the fact that he was
anamed defendant and had been subpoenaed by the other side.”

The last investigative report of December 23, 2002, indicates how defendant Masih was
transported to the deposition of December 20, 2002 and brought back “to his residence a 45-30
Smart Street, Flushing, New York. This concludes our investigation. Thank you for this
assignment.” Asnoted earlier, thisisthe same address, which appeared on theface of the Summons
in this action, dated January 6, 2000.



L egal Analysis

@ What constitutes a willful default, and is preclusion warranted?

Itiswell settled that the penalty of preclusion isextreme and should only be levied whenthe
failureto discl ose has been willful or contumaci ous (see CPLR 3126 [2]; Garciav. Kraniotakis, 232
AD2d 369; Moran v. Franklin General Hospital, 214 AD2d 707). A “pattern of willful default and
neglect” should not be excused (see Titan Realty Corp. v. Schlem, 283 AD2d 568; Wynne v.
Wagner, 262 AD2d 556; Roussodimou v. Zdfiriadis, 238 AD2d 568; and Fujah v. V-M Auto
Refinishing Corp., 192 Misc2d 170, 175). Defendant Masih’s failure was part of a pattern of
“repeated neglect” rather than an “isolated, inadvertent mistake” (see North Fork Bank v. Martin,
257 AD2d 613). The willful and contumacious character of defendant Masih's default can be
inferredfrom hisnoncompliance with four separate Court ordersdirecting depositions, coupled with
either no excuses or an inadequate excuse for these defaults (see Blake v. Chawla, 299 AD2d 437;
Kingsley v. Kantor, 265 AD2d 529; DiDomenico v. C & S Aeromatik Supplies, Inc., 252 AD2d 41,
Argenio v. Cushman & Wakefield, Inc. 227 AD2d 578; Porreco v. Selway, 225 AD2d 752; and
Polito v. DeTomaso, 208 AD2d 912).

Certain aggravating factors unique to this case further bolster the finding of willful default.
The Preliminary Conference order of April 5, 2001 put counsel for defendant Masih on notice that
said defendant was to be deposed on May 23, 2001. Upon the default of defendant Masih, a
subsequent Compliance Conference order dated February 28, 2002 gave his counsel until March 21,
2002 to produce him for the outstanding deposition. Again defendant Masih defaulted, and it was
only after the “so ordered” stipulation of May 9, 2002 that his counsel hired an investigator to find
him, over one year after the Preliminary Conference order of April 5, 2001. To further exacerbate
the situation, the investigator’ sletters document that from May 23, 2002 until November 21, 2002,
defendant Masih indicated that he had no time to attend a deposition, and refused to cooperate. In
other words, in the face of a“so ordered” stipulation of May 9, 2002, which directed a deposition
no later than July 9, 2002, and confronted with astipul ated conditional order of preclusion of August
16, 2002, affording defendant Masih one final opportunity to be deposed on October 1, 2002, he
neverthelessrefused to appear. To add insult to injury, after flaunting four Court orders, defendant
Masih was “convinced” to appear for the December 20, 2002 deposition, in the words of the
investigator, because “ he had been subpoenaed by the other side.”

Were this pattern not enough to justify predusion, this case also involves a default of a
conditional preclusion order, whereit iswell established, that when a party fails to comply with a
conditional order of precluson, the order becomes absolute (see Goldsmith Motors Corp.v.
Chemical Bank, 300 AD2d 440; Jenkinson v. Naccarato, 286 AD2d 420; Kepple v. J. Hill
Associates, 275 AD2d 299; Hav. B.H.N.V. Realty Corp., 273 AD2d 458; Al phonsev. UBJInc., 266
AD2d 171; Tironev. Staten Island University Hospital, 264 AD2d 415; Barrigav. Sapo, 250 AD2d
795; Michaud v. The City of New Y ork, 242 AD2d 369; Rodriguez v. Colasuonno, 238 AD2d 329,
and Orabi v. George Hildebrandt, Inc., 157 AD2d 506). Even though the deposition was eventually




held, the plaintiff never entered into a stipulation waiving her right to seek enforcement of the
preclusion order (c.f. Patterson v. NYCHH, 284 AD2d 516). Furthermore, although movant
defendantsseek hereinto vacatethe preclusion, it haslong been held that: “ Ordersof preclusion may
not beignored with impunity and they may be vacated only upon the showing of ‘ extraordinary and
exceptional circumstances ” (see Jonesv. Bryce, 76 AD2d 966, 967; see also, Johnson v. Heavy
Realty Corp., 191 AD2d 538). In order to avoid the adverse impact of an order of preclusion, the
party seeking vacatur must establish, inter aia, a reasonable excuse for the default (see Correa v.
Kewal, 281 AD2d 448; Boland v. Biordi, 251 AD2d 524; Vanek v. Mercy Hospital, 162 AD2d 680;
and Mariani v. Fleishman, 160 AD2d 911). Under the circumstances herein, as noted at length
above, vacatur of the preclusion, as it impacts on defendant Masih, is unwarranted.

Parenthetically, should you ask, what did defendant Masih gain by appearing at the
deposition of December 20, 2002, especially in light of an absence of avacatur or waiver, and having
been precluded from offering any testimony at the time of trial? The answer is, ssmply, that said
defendant still faced a more severe sanction of striking his answer, pursuant to CPLR 3126(3), and
avoided it by appearing at the deposition of December 20. 2002 (c.f. Aliziov. Alizio, 300 AD2d 515;
Batesv. Baez, 299 AD2d 382; Cavallino v. Sonsky, 251 AD2d 361; Torresv. Martinez, 250 AD2d
759; Rowe v. Sook, 224 AD2d 404; and Boerav. Batz, 236 AD2d 349)

(b) Unilateral/Partial Preclusion or Multilateral/Absolute Precusion?

Co-defendantsNew StyleLimousine, Inc. and Y asser S. Salama contend that the stipulation
of August 16, 2002, providing that “If defendant Masih fails to appear, he will be precluded from
offering testimony at the time of trial of this action”, is a binding contract, which operates as an
absolute preclusion, effectively barring al parties from offering defendant Masih’ stestimony. The
Court rejects this contention. The language of the stipulation clearly provides that “If defendant
Masih fails to appear, he will be precluded”, and there is no provision precluding plaintiff or co-
defendants from offering defendant Masih’s testimony.

Furthermore, the circumstances which necessitated the subject stipulation belie
co-defendants' position. The earlier “so ordered” stipulation of May 9, 2002 provided that if
defendant Masih further defaulted, the parties would schedule a phone conference with the Court,
in order to avoid unnecessary motion practice. Plaintiff had sought immediate sanctions against the
defaulting defendant, pursuant to CPLR 3126, but, instead, as a result of atelephone conference,
entered into the “so ordered”, conditional preclusion stipulation of August 16, 2002, in lieu of a
motion, affording said defendant onefinal opportunity to appear for deposition. Itiswell settled that
the nature and degree of the penalty to beimposed pursuant to CPLR 3126 against a party who has
refused to obey an order of disclosure is a matter within the discretion of the Court (see Jaffe v.
Hubbard, 299 AD2d 395; and Nowak v. Veira, 289 AD2d 383). It was never theintention of the
partiesin atelephone conference with the Court to impose sanctionsfor nondisclosure on any other
party then thenondisclosing party, i.e. defendant Masih. The Court of Appealssuccinctly setsforth
the scope of a preclusion order, pursuant to CPLR 3126(2), asfollows:. “The sanctionsfor failureto
comply x x x include a preclusion order preventing the nondisclosing party from using the
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evidence in any manner during the course of the litigation” (Northway Engineering, Inc. v. Fdix
Industries, Inc., 77 NY 2d 332). Plaintiff bore no responsibility for the failure of defendant Mash
to testify on four different occasons, and it would therefore be wholly unfair to punish plaintiff by
precluding her from offering said defendant’s testimony.

Conclusion
For al the reasons mentioned above, the Court denies the within motion of defendants
Excellence Transportation, Inc. and RonnieMasihto vacate the“ so ordered” conditional preclusion
stipulation of August 16, 2002.

The foregoing constitutes the decision and order of the Court.

Dated: November 5, 2003

Martin E. Ritholtz, J.S.C.



