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Upon the foregoing papers, defendant Leonel Vasquez seeks an
order directing the plaintiff, Karen Vasquez, to return the three
children of their marriage, Al exandra (d.o.b. 4/24/92), Nicole
(d.o.b. 9/12/94) and Brandon (d.o.b. 8/22/97), to the geographic
area delineated in the parties Stipulation of Settlenent
(hereinafter "stipulation") of January 24, 2003, which was
i ncorporated by reference into the Judgnment of Divorce
(hereinafter "judgnent") entered June 2, 2003. That docunent
l[imted relocation of the children to a thirty-five (35) mle
radius fromthe defendant father’s residence.

Al t hough the plaintiff acknow edges that she unilaterally
rel ocated the children to an area that exceeded the geographic
limtation contained in the stipulation and judgnent, she
nonet hel ess opposes the application by showing that it was in the
best interests of the children to be able to nove to
Pennsyl vani a, where the plaintiff’'s parents and sister resided.

By order of the Hon. Joseph P. Dorsa , dated Decenber 16
2003, the Court determned that it was inperative that a hearing
be held to determ ne whether a relocation would serve the
children’s best interests, including, but not limted to such
factors as: each parent’s reasons for seeking or opposing the



move, the quality of the relationships between the children and

t he custodial and non-custodi al parent, the inpact of the nove on
the quantity and quality of the children’s contact with the non-
custodi al parent, the degree to which the custodial parent’s and
children’s life nmay be enhanced economi cally, enotionally and
educationally by the nove, and the feasibility of preserving the
rel ati onshi p between the non-custodial parent and the children

t hrough suitable visitation arrangenents.® The hearing was hel d
on May 14, May 18 and June 10, 2004.

Plaintiff Karen Vasquez testified that her work experience
i n Wbodhaven, New York comrenced with m ni rum wage enpl oynent at
a hardware store. Ms. Vasquez ultimately worked her way up to a
$30, 000 per year job at a reinsurance conpany. She took a
maternity | eave, went back to work part-tine and ceased working
upon becom ng pregnant for the second tine. After the birth of
the parties’ second child, she returned to work from5-9 p.m, 6
days per week. Ms. Vasquez further testified that the defendant
worked from6 a.m to 2 p.m and occasionally hel ped out with the
children until she returned home. 1In 1997, a third child was
born. The plaintiff testified that sonetine shortly thereafter,
t he def endant stopped parenting until 1999. The marital house
was sold, the $30,000 in equity was split and the parties went
t heir separate ways.

The plaintiff testified that from 1999 to 2003, she and the
children lived in a home that was too small and was infested with
m ce and roaches. The plaintiff recounted her attenpts to secure
ot her housing in Queens while at the sane tinme working herself up
to an hourly salary of $9.25 at the sanme place of enploynent.
Child care apparently becane an issue between the parties during
this same tinme period: the defendant stopped performng child
care functions and the children were allegedly left with
strangers, some of whom were unreliable, thus causing the
plaintiff to mss work, resulting in a |loss of salary. These
events apparently created enornous stress, resulting in the
plaintiff being conpelled to bring the children to work with her.
The plaintiff testified that she did everything within her power
to create a stable and safe |living environnment for herself and
her children. She further stated that when all else failed, she
nmoved, in August 2003, to Pennsylvania to live with her famly,
even t hough she was aware that it was nore than 35 mles away and
in violation of the judgnment. The plaintiff testified that she

! A law guardi an and a forensic evaluator were appointed in
order to acconplish these aimns.



di scussed the idea of noving to Pennsylvania with the defendant
after the divorce inasmuch as she was confident she could nake
$25, 000 per year and have free day care due to the presence of
her parents and sister.

Since relocating to Pennsylvania, the plaintiff has managed
to purchase a home, in which each child has his or her own
bedroom The hone is situated on an acre of |and upon which the
children can play. The plaintiff testified that, prior to the
nove, she researched the prograns offered by the | ocal school
system and found themto be superior to those which are offered
by the New York City school system

The plaintiff testified, in nore than one context, that her
mai n concern has al ways been the well being of her children,
especially while she was at work. The plaintiff’s position was
that, in addition to all of the benefits cited above, the nove to
Pennsyl vani a conpl etely renoved this concern, as her children
woul d al ways be in the conpany of loving relatives. At the sane
tinme, she nmaintained that she would do whatever was possible to
hel p the defendant stay involved with his children. In order to
continue the defendant’s involvenent with his children, the
plaintiff, on a voluntary basis and in the absence of any
agreenment or Court order, has brought the children to Queens
every other weekend to be with the defendant. The Court notes
that the defendant has never gone to Pennsylvania to visit his
children, examne their living environnent or check on their
educati onal opportunities.

The cross-exam nation of the plaintiff by defendant’s
counsel and the children’s Law Guardi an, Eugene F. Crowe, Esq.
consi sted of questions about the parties’ lifestyle during and
after the marriage. The testinony revealed that the children
were all doing well academi cally and each was begi nning to get
involved in after-school activities. Wen questioned further,
M's. Vasquez indicated that the nove provided nore opportunities
for all and that her primary concerns in noving were child care
and financial security. The Court notes that, despite the |ack
of evidence supporting such a contention, the Law Guardi an’s
position is that the nove has been "enotionally deleterious” to
the children. The Court disagrees. See,Sienkwicz v. Sienkw cz,
298 AD2d 396, 751 NYS2d 398 (2d Dept. 2002) (trial court not
obligated to accept the recomrendati ons of the Law Guardi an and
t he court-appointed forensic expert).

Al so testifying was Nancy Nehraz, one of the el enentary
school teachers who taught Al exandra and Brandon at P.S. 66 in
Queens. Ms. Nehraz’ testinony was that, from her vantage point,



t he defendant had al nost no interaction wwth the children. This
testimony was substantially corroborated by that of D ane
Kennedy, an individual involved in a baseball programin which at
| east one of the children participat ed.

Def endant Leonel Vasquez testified that, prior to the nove
to Pennsylvania, he resided ten (10) m nutes fromhis children.
M. Vasquez described his activities with the children, as well
as those with his nieces and nephews, who also live in the
nmetropolitan area. He stated that, on weekends, he woul d take
the children to the novies, fishing, boating and cooking although
he was never asked to provide any specific information about
these activities such as tinme or place. Wen questioned about
the nove to Pennsylvania, M. Vasquez testified that when he
spoke to his ex-wi fe before the nove, he stated that he “cannot
bl ame her if she wanted to nove to the Poconos, she had famly
there.”

Al t hough M. Vasquez often spoke of his desire to remain
heavily involved with his children, it would appear that his
statenents are belied by his actions. It is uncontroverted that
prior to the nove to Pennsyl vania, M. Vasquez had al ready
stopped his m d-week visits with the children, as it had becone
increasingly nmore difficult for himto help themfinish their
homewor k and absorb the additional expense of taking themout to
eat. M. Vasquez stated that he occasionally made supper for the
chil dren but neverthel ess stopped these visits.

Significantly, when asked by the Court if he would exercise
expanded visitation as was suggested by the Court-appointed
forensic evaluator, Dr. Marvin J. Aronson, if the nove should
remai n permanent, M. Vasquez indicated that he could not spend
any portion of the sunmer recess or other holidays with the
children, inasnuch as that was his busiest work season in the
course of his enploynment as a worker on a beer sales route.

In his testinmony, Dr. Aronson stated that he had conducted
clinical interviews of the parties and their three children and,
in addition, observed the children in the conpany of each parent,
performed psychol ogi cal testing of Leonel Vasquez and visited the
defendant’s residence. No home visit was nmade to M's. Vasquez’
home in Pennsylvania. Dr. Aronson al so conducted vari ous
collateral interviews with the children’ s grandparents, teachers
and nei ghbors and al so revi ewed nunerous docunents.

Dr. Aronson’s testinony consisted mainly of his concern for

t he mai ntenance of a strong child-father relationship, which he
perceived to have existed prior to the nove. He referred to the
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five factors identified for inclusion in the analysis of the best
interests of the children as the sanme were enunciated in Tropea
v. Tropea, 87 Ny2d 727, 642 NYS2d 575 (Ct. App. 1996). Dr.
Aronson opi ned that the nove to Pennsyl vania woul d have a great

i npact on both the quantity and quality of the children’s future
contact with their father. However, when questioned by the Court
as to what would be the difference if the children Iived 35 mles
away, as the parties had previously agreed, or 100 mles away, as
is the case now, his response was an instant “none.”

Acknow edging that the children’s visitation with M.
Vasquez had not changed, in either quantity or quality, since
their nove to Pennsylvania, Dr. Aronson further stated that
collateral interviews, conducted by tel ephone with individuals at
the children’s new school, indicated that their |evel of
performance had not changed despite the necessary adjustnent to a
new school, new classmates and new surroundi ngs. Oher than
expressing that they m ssed spending nore time with their father,
the children exhibited no apparent ill effects fromtheir
parent’s divorce or their relocation. Dr. Aronson’s
recomrendation to the Court was that the relocation should be
deni ed but al so contained a nunber of qualifications, indicating
to this Court that certain accomodati ons could and shoul d be
made if the status quo were to remain.

The Court, accordingly, rejects the ultimte
recomendations of its own expert, as it is enpowered to do.
Salerno v. Salerno, 273 AD2d 818, 708 NyS2d 539. It is well
settled that the Court is not required to “accept the
recomendati ons of the court-appoi nted psychol ogist.” Berstell
v. Berstell, 272 AD2d 566, 708 NYS2d 451 (2d Dept. 2000).
Nonet hel ess, Dr. Aronson’s overall findings and recommendati ons
on the children’s relocation were not “arbitrarily disregarded”
by the Court. See, Young v. Young, 212 AD2d 114, 628 NYS2d 957
(2d Dept. 1995).

Upon all of the foregoing, defendant’s notion is denied.
The Court notes that the instant action is imediately
di stingui shable fromthe factual prem se in Tropea, supra, in
that, here, the Vasquez’ agreed to a relocation of no nore than
35 mles wherein there was no such agreenent in Tropea.
Addi tionally, Tropea dealt with an application for permssion to
relocate the children outside of the parties’ county of
resi dence, unlike the factual prem se here, in which one of the
parties is seeking to return children that have al ready been
rel ocated and settled, albeit w thout |eave of court.
Plaintiff’s relocation wthout |eave of court is not fatal to her
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opposition to the instant application, but is nerely one of the
factors to be considered. Coryell P. v. Louis J.P., 231 AD2d
701, 648 nys2d 122 (2d Dept. 1996).

I n anal yzing the questions of the quality of the
rel ati onship between the children and the custodial and non-
custodi al parents as well as the quality and quantity of the
children’s future contact with the non-custodi al parent, the
Court needs to |l ook no further than to the testinony of novant
Leonel Vasquez hinsel f: he had discontinued his md-week visits
prior to the children’s relocation and stated that he could not
avail hinself of nore lengthy, if |ess frequent, sumer and
holiday visits due to the nature of his enploynent. Lastly, M.
Vasquez stated that since the relocation, his visits had been no
different than those he exercised before the fam |y noved.

In arriving at its decision, the Court places great enphasis
on the fact that the Court-appointed forensic evaluator, Dr.
Marvin Aronson, testified that whether the children lived 35
mles away (the distance stipulated to by the parties) or 100
mles (the distance due to the instant relocation), neither the
guality nor the quantity of the father’s involvenment with his
children would be different in terns of the outcone nost |ikely
to serve the best interests of the children. The Court finds
that, despite Dr. Aronson’s opinion, the Vasquez children’s |ives
have, and will, be enhanced econonically, enotionally and
educationally by this nove.

The financial situation of Ms. Vasquez, and by extension,
the children, has greatly inproved. The children have adjusted
to their new | ocale, as exhibited by the |ack of variance in
their school performance despite new surroundi ngs, new cl assnates
and a conpletely new environnent. Enotionally, the children have
shown no ill effects as a result of the nove and it is the
opinion of this Court that the children will ultinmately be
enriched due to their close proximty to their grandparents, aunt
and cousin. The Court is satisfied that Ms. Vasquez’ reasons
for noving were quite conpelling and were nmade solely with the
best interests of the children in mnd: her ability to Iive close
to relatives upon whom she could rely for dependable, as well as
affordable (in this case, free of charge) child care during the
time of her enploynent, the opportunity to live in a one famly
home with sonme play area and individual roons for each child.

Finally, the Court notes that it is inpressed with the |evel
of care and | ove of the children shown by M. Vasquez. Thus,
certain visitation provisions are necessary: (1) Ms. Vasquez is
directed to continue the sane visitation schedul e that has been



observed since the nove to Pennsylvania took place: bringing the
children to Queens every other weekend; (2) M. Vasquez shal

have an additional weekend visit every three (3) nonths; (3) when
hol i days create a three (3) day weekend, Ms. Vasquez is directed
to make such weekend a visitation weekend, which may involve a
switch of sone weekends in order to acconplish this; the parties
are directed to do so. Furthernore, despite M. Vasquez
testinmony to the contrary, he is awarded two weeks of
uninterrupted visitation during the sumrer, one-half of the

Chri stmas, senester and Easter recesses. The parties shal
arrange the days and dates between thensel ves. M. Vasquez’
failure to exercise these visitation privileges shall in no way
be interpreted as a waiver of the rights contained in this order.

In light of the foregoing, it is axiomatic that the branch
of the notion seeking an award of sole |egal and physical custody
to M. Vasquez if the plaintiff refuses to return to the 35 mle
[imt is denied. The record is devoid of any conpelling
testinmony supportive of such a change.

A copy of this order has been nailed to counsel for the
respective parties.

Dat ed: July , 2004

SI DNEY F. STRAUSS, J.S.C



