SHORT FORM ORDER

NEW YORK SUPREME COURT : QUEENS COUNTY

PRESENT : HON. JOSEPH P. DORSA | AS PART 12

Justice

PANOYI OTl1 S RODAM S,
THECDORE PANAG OTAKI S,
FRANK FI OTCS

JOHN KAVRAKI S and
STEVEN KOHI LAKI' S,

| ndex No. :
Petitioners,

27012/ 04

Mbtion Date: 1/19/05

- agai nst -
Mot i on No:

CRETAN S ASSOCI ATI ON OMONO A, | NC.,
EMVANUEL KOURQUPAKI' S, JOHN STARAKI S,
AGAMEMNON STEFANKI' S, JOHN PAPASI FAKI S,

| AKOVOS KALO DAS, GEORGE DI GENAKI S,
COSTAS LAMBRAKI' S, CHRI' S FASARAKI S,
GECRCE BOBOLAKI'S, EMVANUEL VASI LAKI S,
MANOLI S DI KONI MAKI S, GEORGE M HELAKI S,
JOHN TSONTAKI S, ANTONI OS VOWOLAKI S,

FI LI PAKI'S VASI LI GOS, EVANGELCS VERI VAKI S,
and EVANGELOS KOURI KDAKI S,

Respondent s.

The foll ow ng papers nunbered 1 to 14 on this notion:

Paper s

Petitioners’ Order/Show Cause

and Verified Petition, Menorandum

of Law Affid(s)-Exh(s)-Service.
Respondents’ Notice of Cross-Mtion

-Affid(s)-Exh(s. . . . . . . . . . . .
Petitioners’ Replying Affidavit(s)-Exh(s).
Respondents’ Replying Affidavit(s)-Exh(s).

28

Number ed

1-6

. 7-11
.12-13

14



By order to show cause and verified petition, petitioners
seek an order of the Court pursuant to CPLR Article 78 and
Section 601 of the Not-for-Profit Corporation Law expandi ng
petitioners’ time to serve respondents pursuant to CPLR 8306(Db);
reinstating petitioners as nenbers of said association; requiring
an election of officers be held that conplies with the
constitution and By-Laws of the Cretan’s Associ ati on Omnoi a,
Inc.; requiring that the Association provide petitioners a |ist
of all menmbers of the Association and eligible voters in
furtherance of the judgment of this Court decided the 2" day of
Sept enber 2003; permtting the Treasurer of the Association,
Emmanuel Kavrakis, to examne all of the Association’s financi al
records and books and ordering a full accounting of al
expendi tures made by the Associ ation.

Respondents file an opposition and cross-nove to dism ss
petitioners’ proceeding on the grounds that: petitioners failed
to nove for additional tinme for an extension to serve the parties
prior to the judgnment of dismssal; failed to institute this
Article 78 proceeding prior to the expiration of the four nonth
statute of limtations; failed to exhaust all of their
adm ni strative renmedi es under the Association s constitution; and
failed to state a cause of action under 8621 of the Not-for-
Profit Corporation Law which would entitle petitioners to an
accounti ng.

Both petitioners and respondents filed replies.

Backgr ound

The Cretan’s Associ ation Omwnoia, Inc. (“the Association”)
is anot-for-profit corporation founded in 1918 for the purpose
of pronmoting Geek culture and advanci ng the devel opnent of
Cretans worl dwi de. The controversy underlying this petition
appears to have begun with an election of directors and officers
whi ch took place on or about February 2, 2003.

By order to show cause and petition comrenced February 14,
2003, the sane said petitioners as in the case at bar, sought to
set aside and annul the election which took place on February 2,
2003. By Menorandum Deci sion, dated July 11, 2003, the Hon.
Charl es Thonmas di snissed the petition and confirmed the el ection
of February 2, 2003. The decision provided additional directions
as follows: “However, due to the very |ax nmethod the organization
uses in determning the eligibility of nmenbers to vote,
respondent is directed to take conpl ete attendance at al
nmeetings and to post in a conspicuous manner the nanes of al
persons who have paid their twenty-five dollars and who are thus
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in financial good standing for the current year. Respondent
shal | al so make available to petitioners, individually and to al
menbers a list of all nmenbers eligible to vote in the upcom ng
el ection no |l ess than sixty (60) days prior to the schedul ed

el ection date.” (Menorandum Deci sion, Index No. 3921/03, Hon.
Charl es Thomas, July 11, 2003). Judgnment was entered Septenber
2, 2003.

Bet ween Oct ober 3, 2003 and Novenber 20, 2003, the
petitioners, through the auspices of the Association, sought
relief on their owmn, and were called to answer on conplaints
concerning them submtted to the Gievance Commttee of the
Associ ation. On Novenber 26, 2003, the Gievance Conmttee
i ssued their findings which contained a |ist of penalties for
each of the individual petitioners to be inposed for periods of 4
to 6 years, respectively, and which included: ineligibility to
vote in the Association’s elections; a prohibition on attending
neetings on the day of elections; a prohibition in participating
in general neetings; possible expulsion fromthe Association;
ineligibility to participate in any conmttee of the Association;
removal of title of former President for 4 of the 6 petitioners;
and renoval fromthe record of nembers for one of the
petitioners.

On February 13, 2004, petitioners filed an order to show
cause and petition pursuant to CPLR Article 78 seeking an order
of the Court reinstating petitioners as nmenbers of said
association; requiring an election of officers be held that
conplies with the Constitution and By-Laws of the Cretan’s
Associ ation Ononoia, Inc.; requiring the Association provide
petitioners a list of all menbers of the Association and eligible
voters in furtherance of the judgnent of this Court decided the
2" day of Septenber 2003; permtting the Treasurer of the
Associ ati on, Emmanuel Kavrakis, to examine all of the
Associ ation’s financial records and books and ordering a full
accounting of all expenditures nmade by the Associ ation. The
petition was anended on March 12, 2004. Both the original order
to show cause and petition and anended petition were filed and
served well within the four nonth statute of limtations. CPLR
8217.

On July 8, 2004, the Hon. Charles Thomas in a Menorandum
Deci sion dismssed the petition “wthout prejudice to renewal” on
the grounds that the Court |acked jurisdiction over the
i ndi vi dual respondents “because the petitioners did not
ef fectuate service in the manner specified in the order to show
cause.” (Menorandum Deci sion, Index No. 3528/04, Hon. Charles
Thomas, July 8, 2004). The service clause of the order to show
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cause directed personal service “on the persons purported to have
been el ected officers, directors, conmttee nenbers and/ or
trustees”. 1d. Judgnent on the decision was entered Septenber
10, 2004.

Petitioners brought an order to show cause and petition for
the sane relief plus a request to expand petitioners’ tinme to
serve respondents pursuant to CPLR 8306(b) under | ndex Numnber
3528/ 04. Said petition having been dism ssed, the order to show
cause and petition under Index No. 3528/ 04 was voluntarily
wi t hdrawn on Novenber 29, 2004. On Decenber 2, 2004, petitioners
brought the instant order to show cause and petition seeking the
same relief.

Deci si on

In a recent opinion, the Court of Appeals considered a trio
of cases fromthe Appellate D vision, Second Departnent,
anal yzing the application of the recently revised provision of
8§306-b of the CPLR (see L. 1997, ch. 476 81).

“Under the new statute, a plaintiff nust still serve a
def endant within 120 days after the filing of the action.
However, if service is not made within the proscribed period, the
action is no longer ‘deened dismssed [the automatic di sm ssal
provision of former CPLR 8306-b[a]). Rather, the statute
provides that if service is not made upon a defendant within the
time provided in this section, the Court, upon notion, shal
di smss the action without prejudice as to that defendant, or
upon good cause shown or in the interest of justice, extend the
time for service. An extension of tinme for service is a matter
within the Court’s discretion (Leader v. Maroney, Ponzini, 97
NY2d 95, 101 (2001)).

The question for the Court became whether or not the two
avenues for seeking an extension of tinme, under the new CPLR
8306(b), nanmely for “good cause shown” or in the “interest of
justice,” required as a prerequisite a show ng of reasonabl e
diligence by plaintiffs. The Court’s answer was “that under the
interest of justice standard, a show ng of reasonable diligence
in attenpting to effect service is not a “gate keeper.” 1d., at
104.

“The interest of justice standard requires a careful
judicial analysis of the factual setting of the case and a
bal anci ng of the conpeting interests presented by the parties.
Unli ke an extension request prem sed on good cause; a plaintiff
need not establish reasonably diligent efforts at service as a
threshold matter. However, the Court may consider diligence, or
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| ack thereof along with any other relevant factor in making its
determi nation, including expiration of the statute of
[imtations, the meritorious nature of the cause of action, the
| ength of delay in service, the pronptness of a plaintiff’'s
request for the extension of tinme, and prejudice to defendant.”
Id. at 105, 106.

In two of the three cases (Leader, Scarabaggi o) before the
Court, where service had not been properly effected and the
statute of limtations had run, the Court upheld the trial
Court’s determnation to extend plaintiff’s time in which to
serve. |d

In Leader, plaintiff’'s first action, pro se, was filed two
nmonths prior to the expiration of the statute of limtations, but
was never served before the expiration of the 120 day period. A
second action was comenced by counsel, but dism ssed on statute
of limtations grounds, while the first action renai ned pendi ng.
The Court extended plaintiff’s time to serve the first action on
interests of justice grounds excusing plaintiff’s counsel’s |aw
office failure (he relied on the forner statute) and the
observance that there was no prejudice to defendant. Id. at 101.

I n Scarabaggi o, plaintiff conmmenced his action three nonths
prior to the expiration of the statute of limtations, but failed
to serve defendant within the 120 day period; when plaintiff
became aware of a failure of service, he pronptly requested an
extension of tinme. Id. at 102. |In Scarabaggi o, defendant was
aware of plaintiff’s claim 1Id.

In Hafkin, plaintiff commenced her action one day before the
expiration of the statute of limtations. Defendant was never
served in that action. Plaintiff comenced a second action
during the 120 day period; defendant’s notion to dismss the
second action as tine barred was granted and the Court refused to
extend tinme to plaintiff to serve the first action, explaining
anong ot her reasons, “that the interest of justice would not be
served by rewarding plaintiff’s unexplained and unexcused
conplete lack of diligence.” 1d. at 103.

Here, it is undisputed that petitioners initially commenced
this Article 78 proceeding well within the statute of limtations
period. Having been enbroiled in this controversy since February
2003, at least, respondents in this action - unlike the
defendants in a typical negligence action - cannot be heard to
conplain that they were unaware of petitioners’ conplaints.

Mor eover, petitioners pronptly brought an order to show
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cause and petition requesting an extension of tinme to serve |less
than a nonth (QOctober 7, 2004) after judgnent was entered
(Sept ember 10, 2004).

Justice Thomas’ Menorandum Deci sion of July 8, 2004, which
came sone 80 days after the statute of limtations expired did
not specifically delineate a tine frame for filing and serving a
new petition but directed that the petition was dism ssed w thout
prejudice to renewal and directed the parties to “settle order.”
The judgnent based on the Menorandum Deci si on was not signed by
Justice Thomas until Septenber 10, 2004.

“ORDERED. .. the application by petitioner under
CPLR Article 78 and the Not-for-Profit Corporation Law,
to restore and reinstate full nenbership rights for
petitioners, and for other relief is denied and the
petition and the anended petition are dism ssed w thout
prejudice to renewal ...”

Radamis, et al v. Cretan’s Association Onponoi a,
Inc., Judgnent, Hon. Charles Thomas, Septenber 7, 2004.

The phrase, “dism ssed without prejudice to renewal,” can
only be interpreted to nean that a renewal of the petition would
be accepted by the Court. As noted above the Judgnent dism ssing
the petition was entered Septenber 10, 2004. Neither party
herein offers proof of the date of notice of entry. The order to
show cause and petition which is the subject of these noving
papers under Index No. 27012/04 was comrenced and deened served
on Decenber 2, 2004, well within both the 120 day period
contenpl ated by CPLR 8306-b, and the four nmonth statute of
limtations of CPLR 8§217.

“To conpute the running of the... 120 day recomencenent
period fromthe date of service of notice of entry of the order
granting the notion to dismss the original action, rather than
fromthe date of the order’s issuance was proper” (G&llo v.
Ventimglia, 283 AD2d 331, 332 (1% Dep’'t. 2001). “Applying the
statute as defendant advocates... [in this instance to bar
plaintiff fromrecomencing on statute of |imtations grounds...]
whil e appealing at first blush, under the particular
circunstances of this case would be inconsistent with the
interpretative maxi mthat renedial statutes should be liberally
construed to acconplish their renedial objectives.” Id., at 332.

Finally, in opposing petitioners’ notion for an extension of
time to serve the petition herein, respondents fail to state any
basis for a finding of prejudice to them
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Respondent’s reliance on Hanbric v. MHugh, 289 AD2d 290
(2" Dep’t. 2001) and Sottile v. Islandia Hone for Adults, 278
AD2d 482 2" Dep’'t. 2000 is nmisplaced in this instance. In
Hanbric, plaintiff comrenced an action for personal injury, and
when defendants failed to appear or answer, noved for a default
j udgnent ; defendants cross-noved for dismssal for |ack of
personal jurisdiction based on inproper service. Id. A hearing
was held before a Judicial Hearing Oficer who found service
i nproper. Id. Defendants noved to confirmthe hearing officer’s
report and plaintiff cross-noved for an extension of tine in
which to serve defendants. 1d. The trial court confirned the
hearing officer’s findings and denied an extension tinme in which

to file the action. 1d. at 291. Thereafter, plaintiff comenced
a second action, which defendant sought to have dism ssed as tine
barred. 1d. The trial court then denied the dism ssal and

granted an extension of tinme to serve the second action in the
interest of justice. Id.

The Appel late Division reversed, holding that the new CPLR
8306-b “no longer affords a plaintiff the opportunity to commence
a second action concerning otherwise tinme barred clains after the
di smissal of the first action.” Id.

In the instant matter, however, the action filed by
plaintiff on Decenber 2, 2004 cannot be considered to be tine
barred as it was filed well within the 120 day period running
from Septenber 10, 2004 (the date judgnment was entered) as well
as wthin the four nonth Statute of Limtations. CPLR §217
Gallo, at 332. Moreover, having specifically granted plaintiff
| eave to renew as part of the judgnent, plaintiff is now
justified in seeking an extension of time pursuant to CPLR 306-b
under an interest of justice claim(Leader v. Mroney, Ponzini,
97 Ny2d 95 (2001)).

In Sottile v. Islandia Home for Adults, 278 AD2d 482 (2"
Dep’t. 2000) the Court dism ssed plaintiff’s action for |ack of
personal jurisdiction based on inproper service after a hearing
and a judgnent was entered thereon. Id., at 483. Plaintiff noved
for an extension of tinme to serve thereafter; and the Court
concl uded that denial of an extension of tinme to serve was proper
because there was no | onger an action pendi ng, and because
plaintiff failed to denonstrate good cause or an interest of
justice reason for an extension. |Id. (enphasis added). In this
i nstance, as already noted, the Court did not nmerely dismss
petitioner’s action, the action was di sm ssed w thout prejudice
to renewal. Moveover, this Court had not been asked to consi der
whet her good cause or an interest of justice standard applied
when | eave to renew petition was granted.
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In the matter now before the Court such a consideration is
necessary pursuant to CPLR 8306-b.

Accordingly, for all of the reasons stated above, the first
branch of petitioners’ order to show cause, to extend their tinme
to serve the order to show cause and petition is granted nunc pro
tunc to January 7, 2005, 120 days fromthe date of entry
(Sept enber 10, 2004) of the judgnent in which petitioners’ action
was di sm ssed without prejudice to renewal. Leader, supra.,

Gallo, supra. It follows, therefore, that those branches of
respondents’ notion seeking dism ssal on the basis of

petitioners’ failure to seek an extension of tinme prior to the
entry of judgnent, and to dism ss the petition as tine barred are
deni ed.

Respondents al so seek dism ssal of petitioners’ request for
relief pursuant to CPLR Article 78 on the grounds that
petitioners failed to exhaust their adm nistrative renedies. 1In
particul ar, respondents claimthat petitioners’ failure to appeal
the determ nation of the Gievance Conmittee inposing various
sanctions on petitioners to the Board of Fornmer Presidents
constitutes such failure.

CPLR Article 78, Section 7801(1) bars relief to a petitioner
who chal | enges an agency determ nation if such determnation is
one which can be adequately appeal ed through adninistrative
channel s. CPLR 87801(1).

The finality requirenment, that is the determ nation that al
avai |l abl e adm ni strative renedi es have been exhausted, may be
di sregarded in the Court’s discretion where it reasonably appears
that the pursuit of an adm nistrative remedy would be futile
(Martin v. Anbach, 85 AD2d 869, 870 (2" Dep’t. 1981); Lehigh
Portland Cenent Co. v. New York Departnent of Environnental
Conservation, 87 Ny2d 136 (1995)).

Leavi ng aside for the nonent petitioners’ claimthat an
appeal to the Board of Former Presidents was in fact nade and
effectively ignored, the Court is mndful that the action of the
Gievance Conmttee stripping four of the six petitioners of
their title of Former President would render such an appeal
futile under these circunstances. Id.

Accordingly, that branch of respondents’ notion seeking to
di sm ss petitioners’ proceeding on grounds that they failed to
exhaust their adm nistrative needs is denied.



Respondents al so seek an order dism ssing petitioners’
request for a full accounting of expenditures nmade by the
Associ ation on the grounds that petitioners have failed to state
a cause of action for relief pursuant to 8621 of the Not-for-
Profit Corporation Law.

“A person who is not a nenber, officer or director of a not-
for-profit corporation and (enphasis added) who has no benefi ci al
interest in the corporation is not entitled to inspect the
corporation’s books and records either under N-PCL 8621 or by
virtue of any common law right.” MKinney s Practice
Commentaries by E. Lisk Wckoff, Jr., Art. 6 Not-for-Profit Law,
p. 263, citing Getnman v. Mhawk Valley Nursing Hone, Inc., 44
AD2d 392 (1974)).

In this instance, petitioners have failed to establish the
requi site beneficial interests entitling themto such relief.

Accordingly, that branch of respondents’ cross-notion
seeking dism ssal of petitioners’ cause of action for an
accounting pursuant to 8621 of the Not-for-Profit Corporation Law
i s grant ed.

That branch of petitioners’ notion which seeks an order
permtting the “treasurer,” Emmanuel Kavrakis, to exam ne the
Associ ation’s financial books and records is denied. It has not
been established that M. Kavrakis has standing to request such
relief in this action.

Finally, upon all of the foregoing, the remaining branches
(2-4) of petitioners’ order to show cause are granted to the
extent that all parties and counsel are directed to appear on
April 6, 2005, at 11:00 a.m, 88-11 Sutphin, Jamaica, NY,
Courtroom 45 for a hearing on the issues presented.

Al'l restraining orders granted as part of the order to show
cause remain in full force and effect until further order of the
court.

Dat ed: Janmmi ca, New YorKk
February 10, 2005

JOSEPH P. DORSA
J.S. C



