MEMORANDUM

SUPREME COURT - STATE OF NEW YORK
COUNTY OF QUEENS - | AS PART 16

In the Matter of the Application of BY: KELLY, J
REALM NATI ONAL | NSURANCE CO.,

o DATED: March 11, 2004
Petitioner,

: | NDEX
for a Judgnent pursuant to Article 78
of the CP%R aga?nst The State on New NUMBER: 18436/ 2003
York Wbrkers’ Conpensation Board,
MOTI1 ON
DATE: Cctober 21, 2003
Respondent .

This special proceeding has its origin in a construction site
accident that occurred on October 24, 2001 in New York County. |In the
accident, a nunber of workers were killed while others were injured.
Certain enployees in the accident filed clains for workers’ conpensation
benefits and were | ater adjudi cated by the respondent Wrkers’
Conmpensation Board (“Board”) to be enployees of New M I I ennium
Construction & Restoration Corp. (“New MIIenniuni).

The petitioner, Real m National |nsurance Conpany (“Realni), issued
a workers’ conpensation insurance policy to New M Il enniumthat was
intended to be effective from August 31, 2001 through August 31, 2002 to
cover New M Il ennium s renovation activities at the |ocation of the
af orenmenti oned acci dent .

A nere nine days after Real mreceived the first notices requiring
their attendance at initial proceedings before the Board concerning
clainms filed by the workers involved in the accident, Real mcomenced a

decl aratory judgnent action against New MIlenniumin Suprenme Court,



Queens County, seeking to declare the workers’ conpensation policy in
guestion void. Specifically, Real masserted that New M| I enni um had
obtained the policy by fraudulently m srepresenting in its application
that New M Il ennium woul d be perform ng exclusively interior renovation
wor k, when in fact a portion of the construction involved exterior
denolition/masonry work. |In a decision dated February 20, 2002, Justice
Frederick D. Schm dt granted Realnis notion for a default judgnent based
upon New MIlenniunis failure to appear in the action and directed “[the
clerk] to enter judgnent accordingly.” In a judgnent dated February 26,
2002, the policy of insurance issued by Realmto New M I | enni um was

adj udged “void ab initio pursuant to New York I nsurance Law Section
3105(b).”

A hearing was held before Wrkers’ Conpensation Board Judge
Madel i ne Pantzer on April 2, 2002, during which the issues of enploynent
status and insurance coverage comon to a nunber of the claimants were
addressed. Realm attended the hearing and asserted that, based upon the
default judgnent it obtained during the pendency of the workers’
conpensati on proceedi ngs, the Board was w thout authority to rule on the
i ssue of coverage.

In decisions filed on Decenber 12, 2002, Judge Pantzer, with
respect to the issue of coverage, rejected Real ms argunents and
determ ned that the “declaratory judgnment action brought to void the

wor kers’ conpensation policy after clains [had] arisen was not properly

before the Suprene Court.” Moreover, the Judge found “Real m was
incorrect on its choice of forum. . . and that [t]he correct forum
[was] the WCB [Workers’ Conpensation Board]”. Judge Pantzer reasoned
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that the conmmon |law renmedy to void a policy ab initio “did not survive
t he adoption of the Wirrkers’ Conpensation Law and that Real m was

rel egated to seeking cancellation pursuant to WCL 854. U timately, the
court held that Realmfailed to properly cancel the policy prior to the
acci dent and was, therefore, the entity responsible for paying
conpensati on benefits to the enployees involved in the accident.

Real m appeal ed Judge Pantzer’s decisions to the Board which filed
its initial decisions on July 21, 2003. Wile finding Judge Pantzer
“was incorrect as a matter of lawin finding that [WL] 854(5) abrogated
the Suprene Court’s ability to find that, as a matter of contract, the
policy was void ab initio”, the Board Panel nonetheless affirned the
Judge’s ultimate determ nation that Real mwas responsible to reinburse
the State | nsurance Fund. The Board Panel reasoned that since the
Uni nsured Enpl oyers Fund and the clainmants were not parties to the
decl aratory judgnent action, the Suprene Court’s judgnment did not have
“col lateral estoppel or res judicata effect upon the Wrkers’
Conpensation Board's authority to determ ne the question of whether the
wor kers’ conpensation policy in question was in effect, and if in
effect, had been cancelled per WCL 854(5) before the date of the
acci dent”.

On Cctober 2, 2003, the Board Panel issued anended deci sions that
nodi fied a portion of the reasoning underpinning their earlier findings.
On the topic of whether the Suprenme Court possessed the authority to
void the policy, after a lengthy anal ysis the Board concluded that while
it could not “speak to the jurisdictional reach of the Suprenme Court in
a procedural sense, . . . the doctrine of void ab initio, or retroactive

3



cancel lation, is inconpatible with WCL 845(5), and may not be used by a
carrier as a basis for circunmventing the Wirkers’ Conpensation statutory
schene.” The Board adhered to its prior decision holding the Suprene
Court’s judgnent did not have collateral estoppel or res judicata effect
on the Board.

Petitioner, pursuant to Article 78 of the CPLR, now seeks a wit of

prohibition to, inter alia, prevent the Board fromenforcing the above

deci sions. The respondents have separately noved, pursuant to CPLR
883211(a)(7) and 7804(f) to dism ss this special proceeding.

Before this application nay be considered on its nerits, the
petitioner nmust establish the extraordinary remedy of prohibition
codi fied under CPLR 87803[2] may be invoked in the present circunstances

(See, La Rocca v Lane, 37 Ny2d 575). It is well established that “[u]se

of the wit is, and nust be, restricted so as to prevent incessant
interruption of pending judicial proceedings by those seeking coll ateral
revi ew of adverse determ nati ons nade during the course of those

proceedi ngs” (Rush v Mrdue, 68 NY2d 348, 353).

The two initial inquiries that nust be satisfied are whether the
body or officer in question was acting in a judicial or quasi-judicial
capacity and whether the error sought to be corrected was jurisdictional

in nature (See, Town of Huntington v New York State Div. of Human

Rights, 82 Ny2d 783, 786; Donald P. v Palmeri, 246 AD2d 597). So

strict is the latter inquiry, that if an act taken does not constitute a
jurisdictional excess, it may not be addressed by a wit of prohibition
no matter how “egregious the error may be, and however cleverly the
error may be characterized by counsel as an excess of jurisdiction or
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power” (Rush v Mordue, supra at 353). The petitioner nmust also

denonstrate a clear legal right to the relief requested (Holtznman v

Gol dman, 71 NY2d 564, 569).

Even if these prelimnary factors are satisfied and prohibition is
“technically appropriate”, the court nust consider three additional
factors and determ ne whether, in its discretion, issuance of a wit is

nmerited (See, Town of Huntington v New York State Div. of Hunan Ri ghts,

supra). Specifically, the court must weigh “the gravity of the harm
caused by the act sought to be perforned by the official; whether the
harm can be adequately corrected on appeal or by recourse to ordinary
proceedings at law or in equity; and whether prohibition would furnish
"a nore conplete and efficacious remedy . . . even though other methods

of redress are technically available” (Rush v Mrdue, supra at 354,

quoting Matter of Dondi v Jones, 40 Ny2d 8, 14).

Nei t her party disputes that the Board was acting in a judicial
capacity when it rendered its decisions. The parties diverge
significantly, however, over whether the Board acted in excess of its
statutorily accorded jurisdiction by refusing to give effect to the
decl aratory judgnent Real m obtained fromthe Suprene Court.

Real minsists that once the Suprene Court rendered its judgnent,
the policy, along wwth the Board's jurisdiction to render any findings
af fecting Real mvani shed from exi stence. Therefore, it states the issue
to be addressed is the Board’'s lack of jurisdiction to render any
decision affecting Realmin the face of such judgnent. |In the court’s
view, Realmfatally m scharacterizes the question to be attended. The
proper question to be analyzed in assessing the Board’' s jurisdictional
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power in the context of these decisions is whether the Board's statutory
powers are sufficiently conprehensive to enable it to determ ne the

application of the principles of collateral estoppel or res judicata.

Real mis argunent rests on the proposition that the Board nust
blindly apply the judgnment fromthe Suprenme Court w thout consideration
of the principles of collateral estoppel or res judicata as it had no
jurisdiction to do otherwi se. However, such a theory conveniently
ignores the equally valid proposition that if the Supreme Court judgnent
ei ther was defective or was not binding on the other clainmants appearing
before the Board then the Suprene Court’s decision that the policy was
voi d based upon fraud woul d not have preclusive effect. Voiding an
i nsurance policy by obtaining a default declaratory judgment w thout
giving notice to any of the prospective claimants thereunder may be an
efficient and convenient nethod to dispose of potential liability. But
the court does not find such a |legal strategy can be reconciled with the
| egi sl ative purpose and goal of the W rker’'s Conpensation Law or the
entity statutorily created to determ ne the scope of said | aw
This is especially true when Real masserts such a judgnent woul d be
i mune fromattack in the forumstatutorily proscribed to resolve clains
of injured workers.

As a general matter, the Board is expressly enpowered to nake
“rulings of |aw’ when determ ning clains for conpensation (WCL 8142).
The doctrine of collateral estoppel is an equitable defense “grounded in
the facts and realities of a particular litigation, rather than rigid

rul es” (Buechel v Bain, 97 Ny2d 295, 303). The Court of Appeals has

expressly ruled that “[t]he jurisdiction to hear and determ ne equitable
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defenses is incidental to the general jurisdiction of the Board to
enforce policies [of insurance] under the Wrkman's Conpensation Law’

(Royal Indemmity Conpany v Heller, 256 NY 322, 326). Accordingly, the

court finds the Board did not exceed its jurisdiction when it declined

to apply the Suprenme Court’s judgnent (See, Town of Huntington v New

York State Division of Human Ri ghts, 82 Ny2d 783).

Even assum ng the court were to find the Board exceeded its
jurisdiction, it would not be inclined to determ ne whether a wit of
prohibition is warranted as the all eged hardshi p upon Real m can be

adequat el y addressed on appeal (See generally, Ml ea v Marasco, 64 Nyad

718). In the present case, an appeal froma determ nation of the Board
to the Appellate Division, Third Departnent is not only avail able, but
mandated (See, WCL 823). Contrary to Realnmis assertion, it can be
accorded conplete relief on appeal. Realms concern that it may be
forced to pay the clainms as directed by the Board during the pendency of
t he appeal process can be addressed by an application to the Appellate
Division for a stay. Wile an appeal may, in Realnm s opinion, be a less
effective route than this special proceeding, this is an insufficient

basis to justify entertaining Realms clains (See, G ahamv Mles, 89

AD2d 817).

Accordingly, Realm s application for a wit of prohibition is
deni ed and the notions of the respondent and non-parties to dismss the
petition is granted.

Settle Judgnent.




Peter J. Kelly, J.S.C



