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Thi s negligence action to recover danmages for personal
injuries arose from a nmotor vehicle accident between a vehicle
owned and operated by the plaintiff, Wsiur Rahman, and a vehicle
owned and operated by the defendant, Charles J. Smth. On
July 14, 2005, a trial was commenced on the liability issues,
solely. The jury rendered a verdict finding that the defendant
was not negligent. Pursuant to CPLR 4404, the plaintiffs have
noved to set aside this verdict and enter judgnent in favor of the
plaintiffs or, in the alternative, for a newtrial. 1In addition
to the contention that the verdict was contrary to the weight of
the credible evidence, plaintiffs aver that the adm ssion by
defense counsel in his summtion, “that there was liability on
both sides”, renders the verdict a nullity.

The accident involved in this lawsuit occurred on



Sept enber 19, 2003 at approxinmately 9:30 PM The plaintiff’s car
was turning left onto Jewel Avenue fromthe exit ranp of the Van
Wck Expressway when it was struck by the defendant’s vehicle
whi ch was traveling on Jewel Avenue. The two drivers differed in
their testinony. There were sharp issues of fact, the prinmary one
being the color of the traffic light controlling the intersection
where the accident occurred, since both drivers testified that
they entered the intersection with a green |ight.

It is an established principle of jurisprudence “that the
di scretionary power to set aside a jury verdict and order a new

trial nust be exercised with considerable caution” (N .castro v

Park, 113 AD2d 129, 133; accord, Teneriello v Travelers Cos., 264

AD2d 772, |v denied 94 Ny2d 785). “A jury verdict should not be
set aside as against the weight of the evidence unless the jury
could not reach its verdict on any fair interpretation of the

evidence (citations omtted)” (MDernott v Coffee Beanery Ltd.,

9 AD3d 195, 205).

In the case at bar, the only witnesses to testify were
the drivers of the vehicles involved in the accident. Despite the
efforts of plaintiffs’ attorney to inpeach him the jury found the
def endant was not negligent. The jury was in the forenost
position to assess witness credibility and great deference nust be

accorded to its determnation (Teneriello v Travelers Cos., supra;




Sal azar v Fisher, 147 AD2d 470, 472). As observed in Nicastro v

Park (supra at 133):

Fact finding is the province of the jury,
not the trial court, and a court nust act
warily |est overzeal ous enforcenent of
its duty to over see t he pr oper
adm ni stration of justice leads it to
overstep its bounds and “unnecessarily
interfere with the fact-finding function
of the jury to a degree that anpunts to
an usurpation of the jury' s duty”
(citations omtted).

In the noving papers, the plaintiffs contend that the
jury was precluded from finding that the defendant was not
negligent since the defendant testified that he did not see the
plaintiff’s car until it was in the intersection in front of his
car. It is undisputed that the jury was properly charged by the
Court on the duty of a driver entering an intersection with a
green light, including the requirenent to still use reasonable

care to avoid a collision with a vehicle entering the intersection

against the light (see, Siegel v Sweeney, 266 AD2d 200). Further,

the Court charged the jury on a driver’s duty to observe that
which was there to be seen, as set forth in PJI 2:77.1.
Nevertheless, the jury found that the defendant’s failure to
observe plaintiff’s car before it was in front of his car did not
constitute negligence. This conclusion could have been reached on

a fair interpretation of the evidence in this case (see, Crespo v




NYCHA, 222 AD2d 300; Yaver v Gofus, 156 AD2d 556). Therefore, it

shoul d not be disturbed (see, Faisal v Mayronne, 2005 NY Slip Op.

7658; Sideris v Town of Huntington, 240 AD2d 652).

Plaintiffs’ contention that defense counsel’s statenent,
“that there was liability on both sides”, precluded the jury from
findi ng the def endant was not negligent, is m splaced. Statenents

made by an attorney can be used as an adm ssi on agai nst his or her

client (see, Prince, Richardson on Evidence 8 8-208, p. 518
[Farrell 11th ed]). When made in the context of a judicial
proceedi ng, they may constitute judicial adm ssions which can be

formal or informal concessions of fact (see, In WMatter of

Li qui dation of Union Indemnity Ins. Co., 89 Ny2d 94, 103).

“Formal judicial adm ssions take the place of evidence
and are concessions, for the purposes of the litigation, of the

truth of a fact all eged by an adversary (see Prince, Richardson on

Evi dence 8 8-215 {Farrell 11t" ed]). Informal judicial adm ssions

are facts incidentally admtted during the trial. These are not

concl usive, being nerely evidence of the fact or facts admtted

(see Prince, Richardson on Evidence 8§ 8-219 [Farrell 11" ed]).”

(Wieeler v Citizens Tel econmuni cations Co. (18 AD3d 1002, 1005.)

Comonly encountered formal judicial adm ssions are statutory
adm ssions, facts admtted by stipulation, and facts formally

admtted in open court (Prince, Ri chardson on Evidence, § 8-215,




p 523 [Farrell 11" ed]). An informal judicial admssion is
usually found in statenments nmade by a party as a wtness, or
contained in a deposition, a bill of particulars, or an affidavit

(id. at 8 8-219, p 529; see also, In Mitter of Liquidation of

Uni on Indemity Ins. Co., supra).

Statenents of fact in affirmati ons subnitted on notions
for summary j udgnent have been held to constitute binding judicial

adm ssions (see, Vanriel v Wissman Real Estate, 283 AD2d 260;

Walsh v Pyramd Co., 228 AD2d 259). Facts acknow edged in an

openi ng statenment may al so constitute a judicial adm ssion (see,

di ssenting opinion of Justice Goldstein in Guarracino v Centra

Hudson (274 AD2d 551). However, argunents of counsel during

openi ng and summation are not judicial adm ssions (see, Weeler v

Citizens Tel ecomuni cations Co., supra).

The statenent made by defense counsel in this case, upon

which the plaintiffs rely, was made during sunmation. The
attorney told the jury, “I believe that you will find that there
was liability on both sides” (Trial Transcript p. 66). Thi s

suggested a finding to the jury and was an argunent of counsel and
not a statenent of fact that qualifies as a judicial adm ssion
Mor eover, the Court in its charge to the jury gave the foll ow ng
instruction with respect to the summtions of counsel:

During the course of their summations,



No objection

plaintiff and def ense counsel
respectively have comented on the
evi dence and have suggested to you
certain inferences and conclusions you
m ght reasonably and | ogically draw from
the evidence. The summati ons of counsel
are, of course, not evidence. However,
i f the argunments of counsel strike you as
reasonabl e and | ogi cal and supported by
the evidence, you may, if you so
concl ude, adopt them On the other hand,
if you find such argunents to be
unreasonabl e or illogical or unsupported
by the evidence, you may reject them

In the last analysis it is the function
of the jury to draw their own inferences
or conclusions fromthe evidence as you
recollect and as you find such evidence
credi bl e and bel i evabl e (Trial transcri pt
p. 79).

or exception was taken to this instruction.

Therefore, the parties are bound by it and by the decision of the

jury to reject defense counsel’s argunent that there was liability

on both sides (see, Martin v Cohoes, 37 NY2d 162).

Accordingly, the plaintiffs’ notion to set

verdict or grant a newtrial is denied inits entirety.
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