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MEMORANDUM

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF QUEENS: CRIM NAL TERM  JHO-H

THE PEOPLE OF THE STATE OF NEW YORK

By: ROBERT CHARLES KCHM J.
- against -
Date: May 3, 2005
GARY PERFETTOQ,
Ind. No.: 1772/80
Def endant .

The defendant, pro se, noves pursuant to CPL 440. 10
to vacate the judgnent rendered April 10, 1985, convicting hi m of
murder in the second degree and robbery in the first degree, upon
a jury verdict, and inposing sentence.

The defendant alleges that his Sixth Amendnent right to

confront the witnesses against him as recently reconsidered and

expanded in Crawford v Washington (541 US 36), were viol ated when
a t hen deceased ni ght watchman’s report was adnitted i nto evi dence
as a business record. The report placed the defendant at the
relevant time at the scene of the murder of which he was
convi ct ed.

The defendant’s claimis both procedurally barred and
wi thout nerit. The defendant wunsuccessfully appealed his

conviction alnost twenty years ago (People v Perfetto, 133 AD2d

127). The Appellate Division specifically found that the night

wat chman’ s report had been correctly admitted i nto evidence under



the business records exception to the hearsay rule (id., at
128-129). The Court also found the balance of the defendant’s
contentions, which included a claimthat adm ssion of the report
violated his confrontation rights, to be devoid of nerit. The
def endant then unsuccessfully sought | eave to appeal to the Court

of Appeals (People v Perfetto, 70 Ny2d 959).

Crawford is not retroactively applicable to coll ateral
proceedi ngs i nvol ving judgnents which have becone final on direct

review (see, Miurillo v Frank, 402 F3d 786; Mingo v Duncan, 393 F3d

327, cert denied US , 2005 US Lexis 3587; Brown v Uphoff,
381 F3d 1219, cert denied US , 125 S. . 940; Evans v
Luebbers, 371 F3d 438, cert denied Uus , 125 S. . 902

Peopl e v Vasquez, 2005 NY Msc LEXIS 285; but see, Bockting v

Bayer, 399 F3d 1010; People v Dobbin, 6 Msc3d 892, |v denied

NY3d , 2005 NY App Div LEXIS 1789). Crawford “substitut[ed] a
per se bar on the adm ssion of out-of-court testinonial statenents
t hat were not subject to prior cross-exam nation for the bal anci ng

test that previously delineated the limts of the right to

confrontation” (United States v Saget, 377 F3d 223, 232). The
deci si on broke new ground, and its per se rule was not dictated by
exi sting precedent. Thus, Crawford established a “new’ procedural

rule (see, Mirillo v Frank, supra). Accordingly, it would be

retroactively applied only if it fell within either of the two
wel | -establ i shed exceptions to the general nonretroactivity of
such rules: if it prohibited a certain category of punishment for

a class of defendants because of their status or offenses, or



constituted a watershed rule of crimnal procedure inplicatingthe
fundanmental fairness and accuracy of the crimnal proceeding

(see, Beard v Banks, uUs , 124 S & 2504; Tyler v Cain,

533 US 6565; People v Eastnman, 85 NY2d 265).

The first exception to nonretroactivity is clearly
i napplicable. To fall within the second, two requirenents nust be
net : infringement of the rule nust seriously dimnish the
i kel i hood of obtaining an accurate conviction, and the rul e nust
alter the court’s understandi ng of the bedrock procedural el enents

essential to the fairness of a proceeding (Beard v Banks, supra,;

Tyler v Cain, supra).

The United States Suprene Court case which first

enunci at ed the above two exceptions, Teague v Lane (489 US 288),

noted, as to the second, that, “Because we operate from the
prem se that such procedures would be so central to an accurate
determ nation of innocence or guilt, we believe it unlikely that
many such conponents of basic due process have yet to energe”
(489 US at 313).

The Suprenme Court reiterated that belief in Beard v

Banks (supra), which was decided three nonths after Crawford.

Noting that it had repeatedly “explain[ed] that [the second Teague
exception] ‘is clearly neant to apply only to a small core of
rules requiring observance of those procedures... that are
inplicit in the concept of ordered liberty (citations omtted)”

(Beard, supra, at 2513-2514), the Court went on to state that “it

should come as no surprise that we have yet to find a new rule



that falls under the second Teague exception” (Beard, supra, at

2514) .

While Crawford may be said to have extended t he scope of
the Confrontation Cause, the rule it enunciated was not so
“sweepi ng and fundanental” as to be conparable to the right to

counsel enunciated in G deon v Wainwight (372 US 335), the only

rule the Suprenme Court has indicated “mght” fall wthin the
second Teague exception, and, so, be retroactively applicable on

collateral review (see, Beard v Banks, supra, at 2514-2515). Thus,

Crawford is inapplicable to defendant’s pendi ng noti on.

Mor eover, even were Crawford retroactively applicable,
it would not have excluded the watchman’s report from evidence.
As previously noted, Crawford applies only to “testinonial”
st at enent s. Wiile the Supreme Court declined to “spell out a

conprehensive definition of ‘testinmonial’” (Crawford, supra, at

1374), it provi ded exanpl es of those statenents at the core of the
definition, including prior testinmony at a prelimnary hearing,
previous trial, or grand jury proceeding, and responses to police
interrogation (id., at 1364, 1374). The types of statenents cited
by the Court as testinmonial involve a declarant’s know ng
responses to structured questioning in an investigative or
courtroom setting, where the declarant would reasonably expect
that his or her answers mght be wused in future judicial
proceedi ngs; the expectation arises because, as Crawford noted,

testinmony is “‘[a] solem declaration or affirnmation made for the



pur pose of establishing or proving sone fact’” (Crawford, supra,

at 1364, quoting 1 N Wbster, An Anerican Dictionary of the

English Language [1828]).

Busi ness records |ike the watchman's report, however,
are neither solem affirmati ons nor docunents prepared with an eye
toward future litigation. Rather, it is the routineness of a
record’s entry, its systematic, contenporaneous reflection of
day-to-day operations that Ilargely distinguishes a business
record, and nakes it admi ssible as inherently trustworthy (see,

CPLR 4518; People v Cratsley, 86 NY2d 81). Business records, as

Justice Scalia stated in Crawford, “by their nature” are not

testinonial (at 1367; see also, People v Rogers, 8 AD3d 888;

United States v Travers, 2004 US App LEXI S 20493).

Finally, the defendant’s Bl akely (Blakely v Washi ngton,

_Us __, 124 s. . 2531) and Apprendi (Apprendi v New Jersey,
530 US 466) clains are inapposite, as these cases deal only with
sentencing procedures, and not the validity of the underlying
j udgnent s.

Accordingly, the defendant’s notion to vacate judgment

is denied in its entirety.

ROBERT CHARLES KOHM J. S. C









