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Upon the proceedings held in this matter, and in the
opi nion of the court herein, defendant's application pursuant to
C.P.L. Section 440.20 for an order setting aside the sentence in
this matter, is denied. See the acconpanying nenorandum of this

dat e.
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Sheri S. Roman, J.S.C.
Goria D Anico
Clerk

MVEMORANDUM
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THE PEOPLE OF THE STATE OF NEW YORK
I nd. No.: QN11291/96
- agai nst -
BY: Sheri S. Ronan, J.
M CHAEL M CHAELI DES,
Def endant

DATED: July 14, 2005

Def endant M chael M chael i des noves by notice of notion for
an order pursuant to Crim nal Procedure Law Section 440.20(1)
for an order setting aside his sentence on the ground that it is
illegally inposed or otherwise invalid as a matter of |aw, or,
in the alternative, re-sentencing defendant consistent with the
current sentencing provisions of the recently enacted
Rockefell er Drug Law Reform Act, Chapter 738 of the 2004 Session
Laws of the State of New York, effective January 13, 2005.

Def endant and twel ve co-defendants were indicted in July
1996 and charged in a fifty-three count indictnment, inter alia,
with Conspiracy in the Second Degree, Crimnal Sale of a
Controll ed Substance in the First Degree, Crim nal Possession of
a Controlled Substance in the First Degree, Crimnal Sale of a

Controll ed Substance in the Second Degree, and Crim nal Sale of



a Controlled Substance in the Third Degree.

The charges arose out of an investigation by |aw
enforcenent officials into a nulti-mllion dollar operation for
t he sal e of
cocaine in Queens County which took place between August 14,
1995 and June 27, 1996.

On Septenber 25, 1996, defendant pled guilty before Judge
Chetta to Crimnal Sale of a Controlled Substance in the Second
Degree, a Cass A Il felony in violation of Penal Law Section
220.41(1), in full satisfaction of the indictnent. On Cctober
17, 1996 defendant was sentenced by Judge Chetta as a second
felony offender to an indeterm nate termof inprisonnent of from
10 years to life. Defendant’s second felony status was based
upon a 1990 conviction in which defendant pled guilty to
Attenmpted Crim nal Possession of a Controlled Substance in the
Third Degree for which he received a sentence of five years
pr obati on.

On Decenber 14, 2004, CGovernor Pataki signed into |aw
Chapter 738 of the Laws of 2004, known as the “2004 Rockefeller
Drug Law Reform Act”(DLRA) which, anong other things, includes

provi sions that increased the weight thresholds fromfour to



ei ght ounces for A-1 felony drug possession and fromtwo to four
ounces for A-Il felony drug possession, changed the sentencing
structure for drug felonies fromindeterm nate to determ nate
sentences, elimnated life sentences, permtted certain
sentenced A-1 drug offenders to apply for imrediate re-
sentenci ng and provides for sentenced A-1l drug offenders to
have additional nerit reductions of the mninumtermof their
sentences. The new |l aw al so provides for the term nation of
lifetinme parole for sentenced Class Al and A-1l felony drug

of fenders after three years of unrevoked parole.

Def endant now noves to vacate his sentence and to be re-
sentenced under the provisions of the Drug Law Reform Act which
went into effect on January 13, 2005. The new sentence for an
A-11 drug offender who has a prior non-violent felony is a
determ nate sentence between six and fourteen years with five
years post-rel ease supervision

Under Section 23 of the new | egislation, the retroactive
re-sentencing provisions apply only to those sentenced
def endants who have been convicted of an Al drug offense and
have been sentenced to an indeterm nate term of inprisonnent of

at least fifteen years to |life. Defendant M chaelides, as a



sentenced A-11 felony drug offender, is not eligible to be re-
sentenced under that provision. The new |egislation
specifically states under Section 23 that upon an application to

be re-sentenced retroactively if the court finds that a prisoner
nmovi ng for re-sentencing, “does not stand convicted of such a
Class A-I felony offense, it shall issue an order denying the
application.” Thus, defendant’s notion nmust be deni ed under

t hat provi sion.

The new | egi sl ati on does, however, provide retroactive
aneliorative neasures for those sentenced as Cass A-Il felony
drug of fenders, such as an additional nerit tinme reduction of
one-sixth off their m nimum sentence, as well as term nation of
lifetinme parole after three years of unrevoked parole.

Wth respect to retroactivity of the Drug Law Reform Act,
Section 41 provides that the new sentencing guidelines with the
exception of certain enunerated provisions, such as re-
sentencing of A-I felony drug offenders, shall only apply to
crimes commtted on or after the effective date.

Def endant mai ntains that he has been deprived of equal
protection and due process under the State and Federal

Constitution by the failure of the legislature to permt



retroactive re-sentencing for those currently serving sentences
for A-1l convictions while allow ng those defendants convicted
for Al drug felonies to have retroactive relief in the form of
re-sentenci ng under the new sentencing structure. Defendant
mai ntains that there is an unconstitutional disparity in the
retroactive application of the new | egislation.

In determ ning applications to declare a | aw

unconstitutional, it has been held that the court nust take into
account that “acts of the Legislature enjoy a strong presunption
of constitutionality” and that, “the substantial burden of

proving unconstitutionality beyond a reasonabl e doubt rests with

a statute's antagonist.” People v. Scalza, 76 N. Y. 2d

604(1990) .
The United States Suprenme Court has held that, “The Equal

Protection Cl ause of the Fourteenth Amendnent conmmands that no
State shall deny to any person within its jurisdiction the equal
protection of the laws, which is essentially a direction that
all persons simlarly situated should be treated alike.” Gty

of Ceburne v Ceburne Living Center, 473 US 432 (1985).

However, *“the general rule is that legislation is presuned to

be valid and will be sustained if the classification drawn by

the statute is rationally related to a legitinmate state



interest.” City of O eburne, supra. “Equal protection does not

requi re absolute equality, however, or precisely equal
advantages. Rather, in the absence of a classification

af fecting fundanmental rights or creating suspect classifications
whi ch nmust be invalidated unless justified by some conpelling
State interest, equal protection requires only that a

classification which results in unequal treatnment rationally
further "sonme legitimte, articulated state purpose.” Doe V.

Coughlin, 71 N.Y.2d 48(1987) citing MG nnis v Royster, 410 U S

263, 270.

Mor eover, the Suprenme Court has stated that, a |legislative
enact nent, “nust be uphel d agai nst equal protection challenge if
there is any reasonably conceivable state of facts that could

provide a rational basis for the classification.” Heller v. Doe

509 U. S. 312, 319-320(1993) citing FCC v. Beach Communi cati ons,

508 U. S. 307, 313(1993).

In this case, this court finds that there are facts which
provide a rational basis for the recent |egislative enactnent
which permts A-|I drug offenders to be re-sentenced
i mredi ately. The press rel ease published by the Ofice of the
Governor upon the signing of the new | egislation and the

menor andum i n support of the legislation (New York State



Assenbly Bill No A11895) indicate that the |egislature believed
that the long m ni mum sentences currently being served by A-1l
drug of fenders, which range between 15 to life and 25 to life,
are nmuch harsher and nore egregi ous than the sentences presently
bei ng served by A-Il drug offenders. The sentences for A-II
felony drug of fenders ranged under the old | aw from between
three years to life to eight and one-third years to life. The
defendant in this case received a ten year mni num sentence due

to the fact that he was a second felony offender. The press

rel ease states that “Hundreds of non-violent offenders serving
unduly | ong sentences will have an opportunity to be imrediately
reunited with their famlies.”

Thus, this court can infer that one |egislative purpose for
permtting i medi ate retroactive re-sentencing for A-1 and not
for A-1l offenders was to allow for the rel ease of those drug
of fenders serving the harshest and | ongest m ni num sent ences.
Not ably, the m ni mum sentence for A1 felony drug offenders
under the old law of fifteen years is five tinmes greater than
the three year mninum sentence for A-11 offenders.

This court finds that the significant differences in the
ol d sentencing structure provides rational basis for the

different treatnment accorded to A-I and A-11 felony offenders.



In addition, by allowing A1 felons to be inmmediately re-
sentenced the legislature also intended to | essen any disparity
in the treatnent of defendants sentenced under the old | aw as
opposed to the new law. The m ni nrum sentences for A-1 felons
who are first offenders under the new | aw, a determ nate
sent ence between eight and twenty years, is substantially | ower
than the fifteen to twenty-five year mnimumunder the old | aw
However, there is not a significant disparity in the determ nate
sentence for A1l first offenders under the newlaw, to wt
between three and ten years as conpared to the m ni num sentence
of between three and eight and one-third years under the old
| aw.

The |l egislature did, in fact, give consideration to the
severity of A-Il sentences by providing for imedi ate
aneliorative neasures, such as, additional nerit tinme benefits
as well as termnation of |lifetinme parole. The |aw provides
that both A-1 and A-1l offenders who are on parole are eligible
for the retroactive benefit of term nation of lifetinme parole
after three years of unrevoked parole.

The new | egi slation also furthers the state’'s interest as
stated by the assenbly in its nmenorandumin support of the new
law in that the retroactive sentencing provision for A-1 felons

only effects approxi mately four hundred i nmates, whereas re-



sentencing all lower |evel drug offenders could cause an undue
burden on the court system Defendant’s suggested relief would
effect an enornously greater nunber of defendants and have a
nore substantial inpact on the court system

The United States Suprenme Court has indicated, "a statutory
discrimnation will not be set aside if any state of facts

reasonably may be conceived to justify it" MGowan v Mryl and,

366 U. S. 420(1961). 1In this case, the difference in the
severity of the sentences justifies the different treatnent.

Def endant has failed to establish beyond a reasonabl e doubt that
the different provisions for retroactive sentencing between
convicted A-1 drug offenders and convicted A-11 drug offenders
does not rationally further a legitimte |egislative purpose.

Peopl e v.

Scal za, 76 N. Y. 2d 604(1990); People v. Pacheco, 73 A.D.2d 370

(2d Dept. 1980).

Def endant’ s argunent, that the |aw under which he was
sentenced is unconstitutional as a violation of the eighth
anmendnment’ s ban agai nst cruel and unusual treatnent, is also
lacking in nerit. The Court of Appeals has held in People v.

Broadie, 37 N. Y. 2d 100(1975) and in People v. Thonpson, 83 N.Y.

2d 477(1994) that the mandatory maxi mum sentence of life

10



i mprisonment for drug-related offenses did not violate the
constitutional prohibitions against cruel and unusual
puni shrment .

Accordingly, in view of the fact that defendant pled guilty
and was sentenced prior to the effective date of the DRLA and as
defendant’s conviction was not for a Class Al drug felony, the
defendant is not eligible to be re-sentenced.

Def endant’s notion is, therefore, denied.

Order entered accordingly.

Sheri S. Roman, J.S.C
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