VEMORANDUM

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF QUEENS: CRIM NAL TERM PART K-4

THE PEOPLE OF THE STATE OF NEW YORK
BY: WLLIAM M ERLBAUM J.
- agai nst - . DATE: May 27, 2004

EMVANUEL CHAMBERS, ; | NDI CT. NO. 1309/ 2002
DEFENDANT.

On February 7, 2002, the defendant unlawfully entered the
house of the conplainant, his ex-girlfriend, when she was not at
home. Upon her return, the defendant junped out of a closet,
surprised the conplai nant, and dragged her into a bedroom He
then threatened her with a knife and asked if she was “ready to
die”. During this altercation, the conplainant’s phone rang.
After answering the phone, the conplainant was able to grab the
knife away fromthe defendant. The defendant then fled fromthe
resi dence.

The defendant was arrested on April 21, 2002, and in My,
2002 he was indicted for two counts of Burglary in the Second
Degree, one count of Menacing in the Second Degree, and one count
of Crimnal Possession of a Wapon in the Fourth Degree. On

January 31, 2003, after the conclusion of a bench trial, the



def endant was convicted of Crimnal Trespass in the Second
Degree, Crimnal Trespass in the Third Degree, Menacing in the
Second Degree, and Crimnal Possession of a Weapon in the Fourth
Degree. The trespass convictions were |esser included of fenses
of the burglary charges. The Court was convi nced beyond a
reasonabl e doubt that the defendant nenaced the conplainant with
a knife and was unlawfully inside her home. However, the Court
gave the defendant the benefit of the doubt as to whether he had
the intent, at the very nonent he unlawfully entered into the
honme, to conmt a separate crine therein. Accordingly, the
Peopl e were unable to sustain the burglary counts of the
indictment.!® The Court found, instead, that the defendant
unlawful Iy entered the conpl ainant’s home, committing the crine
of trespass thereby, and after the crinme of crimnal trespass was
conpl eted, he formed the intent to commt, and then consummated
the crinme of nenacing.

On February 24, 2003, the defendant was sentenced to one
year incarceration for Crimnal Trespass in the Second Degree,
and one year incarceration for Menacing in the Second Degree,

t hese sentences to run consecutive to each other. He was al so

! Had the defendant been convicted of Burglary in the

Second Degree, the Court would have had to sentence himto a
mandatory mninmumterm of incarceration of 5 years with a
pot ential maxi mum of 25 years.



sentenced to concurrent terns of incarceration of 90 days for
Crimnal Trespass in the Third Degree, and one year for Crim nal
Possessi on of a Wapon in the Fourth Degree.

The defendant has submtted the instant notion, dated Apri
1, 2004, seeking to vacate his consecutive definite sentences
under indictnment 1309/2002, pursuant to CPL 440.20[1], and be re-
sentenced to concurrent definite sentences. CPL 440.20[1] states
that at “any tine after the entry of a judgenent, the court in
whi ch the judgenent was entered may, upon notion of the

def endant, set aside the sentence upon the ground that it was

unaut horized, illegally inposed or otherwise invalid as a
matter of |aw'. The defendant submts that pursuant to PL
70.25[ 3], the sentence inposed upon himin this case is illegal.

PL 70.25[3] states, “where consecutive definite sentences of

i mprisonment are . . . inposed on a person for offenses which
were commtted as parts of a single incident or transaction, the
aggregate of the ternms of such sentences shall not exceed one
year”. The defendant alleges that the of fenses he was convicted
of are part of a single incident or transaction, and therefore he
shoul d have been sentenced to concurrent ternms of incarceration,
so that his aggregate sentence woul d not exceed one year. He
therefore is seeking re-sentence to concurrent terns of

i ncarceration.



The crimes comritted by the defendant in the instant case
were extremnmely serious. The underlying nature of these crines,
as well as the circunstances under which they were comm tted,
were extremely disturbing to the conplainant, as well as to the
Court. The conpl ainant’s residence was i nvaded and she was
subsequently threatened with death in her own hone. The
Assistant District Attorney who tried this case nade quite an
i npassioned plea to this Court at sentencing conveying her
t houghts as to the gravity of these crines and the effect they
had on the conplainant.? The conpl ai nant al so spoke at
sent enci ng and expressed her feelings of fear and worry to the
Court. The trial Assistant sought, and strenuously argued for, a
consecutive sentence to be inposed on the defendant in this case.
Undoubt edl y, she was convinced that the sentence she sought, and
which was ultimately handed down, was appropriate and | egal.

The Court is astonished that the People have done an about
face and submtted an affirmation, dated May 5, 2004, reflecting
very little |l egal research beyond that cited by the defense,
underm ning the presentation of the very able Assistant District

Attorney who tried the case, confessing error, and agreeing to

2 Anot her Assistant District Attorney is handling this case

for the purposes of this notion.



concurrent re-sentencing. Based upon its own research, the Court
finds the issue involved to be real and substantial. Furthernore,
contrary to the defendant’s allegations, the case law |l eads to
the conclusion that the crimes commtted by the defendant were
not part of a single transaction. The Court therefore fails to
under stand why the People did not research the issue nore
t horoughly and submt an argunent to the Court in support of the
position that the predecessor Assistant District Attorney took at
the tinme of sentencing.

“Sentencing is solely within the court’s discretion and even
t hough t he Peopl e and defendant agree to a sentence, the

agreenent is not binding upon the court.” (See, People v. Rawdon,

296 AD2d 599 [3'¢ Dept 2002], leave denied, 98 Ny2d 771 [2002]).

Despite the fact that both the defendant and the People are in
agreenent that the defendant should be re-sentenced to concurrent
definite sentences of incarceration, the ultimte responsibility
of sentencing the defendant falls to the Court. Based upon the
di scussion infra, the Court does not agree with the argunents set
forth by the parties, and does not find that resentencing the
defendant in this case is appropriate.

Al though the Court wll set forth its reasons for finding
t hat the defendant shoul d not be resentenced to concurrent terns

of incarceration, in actuality this issue has been rendered noot.



Wiile the instant notion filed by the defendant was sub judice in

this Court, the defendant initiated a habeas corpus proceeding in

the Appellate D vision, Second Departnent. To this Court’s
surprise, and despite the fact that this Court had not rendered
its decision on the defendant’s notion, the Appellate D vision
apparently determ ned the issue on the nerits, finding that the
def endant shoul d be rel eased from custody, and that he was

sentenced in violation of PL 70.25[3].% (See, People ex rel.

Mogal , o/b/o Chanbers v. Squillanti, AD3d __ , Decision,

Order and Judgnent, Appellate Division, Second Departnent, dated
May 14, 2004). The decision was rendered by the Appellate
Di vision apparently on the People’s consent, thus w thout benefit
of any opposing research, analysis, or argunent by the People,
and wi thout this Menorandum which was in preparation at the tinmne.
As stated earlier, the issue as to whether the defendant
was sentenced in violation of PL 70.25[3] is not self-evident.
After the subm ssion of the parties’ papers, the Court adjourned
the matter for study, analysis, and the preparation of this
Menmor andum well within its prerogative and not for any purpose
of running the clock and causing the defendant to remain

i ncarcerated-- a purpose which would have been unthi nkabl e. Had

¥ The defendant has been ordered rel eased from cust ody.



the Court believed that the issue at hand was cl ear cut and that
t he def endant and the People were correct in their position that
t he defendant should be resentenced, the Court woul d have granted
relief imedi ately. However, the Court did not, and does not,
bel i eve that to be the case.

Wth the utnost respect, this Court would note that had the
Appel l ate Division been inclined to order the rel ease of the
defendant fromincarceration while awaiting this Court’s opinion,
perhaps it would have been better had it done so w thout reaching
the merits of the defendant’s nmotion until this Court had the
opportunity to decide the notion and put its findings and
conclusions in witing. |In effect, this Court’s Menorandum
opi nion, rendered today, was reversed on May 14, 2004, thirteen
days before it was made. |In any event, the balance of this
Menorandum sets forth this Court’s findings and concl usi ons.

The defendant alleges that the occurrences of February 7,
2002, concerning the defendant, were part of a single incident*

or crimnal transaction, and therefore PL 70.25[3] precludes an

* An incident is defined by Black's Law Dictionary (7th ed.
1999) as “a discrete occurrence or happening”. Though the term
crimnal transaction will be discussed fully in the body of this
Menorandum the Court does not find it necessary to have a
separate discussion regarding the termincident. Though the term
incident is used in PL 70.25[3], the discussion regarding
crimnal transaction will clearly denonstrate that the findings
by the Court also apply to the termincident.
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aggregate termof incarceration exceeding one year. CPL 40.10[ 2]
defines the termcrimnal transaction as “. . . conduct which
establishes at |east one offense, and which is conprised of two
or nore or a group of acts either (a) so closely related and
connected in point of time and circunstance of conm ssion as to
constitute a single crimnal incident, or (b) so closely related
in crimnal purpose or objective as to constitute el enents or
integral parts of a single crimnal venture”.

This Court finds that the crines conmtted by the defendant
under the instant indictment were not part of a single crimnal
transaction. Although it has been submtted by both parties that
the People’s argunent at trial was that the defendant unlawfully
entered the conplainant’s hone with the intent to conmt a crine
therein, nanely to nenace and threaten the conpl ai nant, the Court
rem nds the parties that that argunent was rejected by the fact
finder in this case, the trial Court. Instead, this Court found
that at the noment of the defendant’s unlawful entry into the
conpl ainant’ s hone, the defendant did not have any intent to
commt a crinme therein.

There was testinony at trial fromthe defendant that he
had a key to the house and went into the conplainant’s home to
retrieve sone of his belongings. Furthernore, the defendant

testified that he believed he had the perm ssion of the



conpl ainant to enter the hone whenever he chose. Though that may
have been quite presunptuous of him the conplainant’s testinony
did establish that up until a certain point in tinme, the

def endant did have her permi ssion to do so. Though the defendant
may have hoped to speak to the conpl ai nant about their
deteriorated relationship if he saw her in the house, again, the
Peopl e did not establish that the defendant had a crimnal intent
to nmenace at the very nonent of entering the house.?

The crimes commtted by the defendant were separate and
distinct fromone another. Trespass was a conpleted crine that
ended once the defendant was inside the conplainant’s hone. The
menaci ng, for which the defendant was sentenced to a consecutive
termof incarceration, was a crine of opportunity. The Court’s
verdict reflects that after the defendant conpleted the
comm ssion of the crimnal trespass and was already in the
conplainant’s hone, he fornmed the intent to conmit, and did

comm t, the nenacing.

®> Though the Court was convinced beyond a reasonabl e doubt

that the defendant nenaced the conplainant with a knife, it was
not firmy established if the defendant entered the house with
that knife, or picked it up while inside the house. Additionally,
the knife in this case that the defendant used to nenace the
conplainant after his intent to conmt that crine arose, was
conceded by the People not to be a per se weapon. Accordingly,
the knife did not persuade the Court that the defendant entered
the conplainant’s honme with the intent to commt a crine therein.



Rel ating these facts, as found by the Court, to the
definition of crimnal transaction, the Court finds that they do
not constitute one transaction. First, although the incidents
did occur closely in point of tine, they are not connected in the
ci rcunst ances of comm ssion. The essence of the trespass charge
was the sinple crimnal entry by the defendant into the
conplainant’s hone. He had no other crimnal intent at that
time. The essence of the nenacing charge however, was much nore
serious. The defendant’s threatening to kill the conpl ai nant
with a knife denonstrated his intent to exercise dom nation and
control over her. This intent by the defendant was not present
when he first entered the conplainant’s hone. Second, the crines
commtted by the defendant were not closely related in crimnal
pur pose or objective, as each crine had a different intent and

notive behind it. (See, People v Vesprey, 183 AD2d 212, 216 [ 1st

Dept 1992], |eave denied, 81 NY2d 894 [1993]).

Furt hernore, when determ ning whether different crines are
part of the sane crimnal transaction, the nature of the crines

must be reviewed. (See, People v. Giffin, 137 AD2d 558 [2nd Dept

1988], appeal denied, 70 NY2d 1006 [1988]).° In this case, it is

® The Giffin case, 137 AD2d 558, at 559, additionally holds
that the underlying facts of a case, concerning the victim tineg,
pl ace, and date, nust al so be considered when determning if
crinmes are part of the sane transaction. Al hough in this case
the victim place, and date of the instant crinmes are the sane,
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clear that the nature of the trespass charges and the nature of
t he nenaci ng charge were different. Wereas it was not proven
that crimnal trespass was conmtted with any ot her purpose on
the part of the defendant than to enter the prem ses (apparently
to renopve his belongings fromthe conplainant’s hone’), the
defendant’s intention to nenace the conplainant with a knife,
arose afterward, in an effort to instill in her the fear of
injury. Accordingly, this Court finds that the crines commtted
by the defendant against the conplainant are not part of the sane
crimnal transaction.

This holding is mandated by the pertinent case |aw
Controlling is the Court of Appeals decision in People v.
Al nei da, 39 Ny2d 823, 824 [1976]. In that case, the defendant
was convicted of Crimnal Possession of a Controlled Substance in
the Seventh Degree and Cri m nal Possession of a Wapon. He was
sentenced to consecutive ternms of incarceration, one year for the

drug of fense and nine nonths for the weapon offense. The

and the tinme span between the crinmes is | ess than an hour from
the nonment the defendant entered the conplainant’s hone until he
eventually fled after she answered the phone, this does not
change this Court’s holding that the crines are not part of a
single crimnal transaction. This follows fromthe Court of
Appeal s holding in People v. Al neida, 39 Ny2d 823 [1976], which
will be discussed in the body of this Menorandum

" The conpl ai nt concedes that the defendant had a right to
hi s possessions, but not the right to unlawfully enter her hone.
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def endant argued that the sentence violated PL 70.25[3], in that
t he aggregate of the sentences was nore than one year. The Court
di sagreed with the defendant, holding that, “[a]lthough the

def endant was di scovered to be in possession of both the
narcotics and the weapons at the sanme tine, he conmtted two
separate and distinct offenses. In no neasure can these two

di ssim | ar possessory offenses be construed as arising fromthe
sanme crimnal transaction”. The Court went on to say, “[t]o
extend the statute to such unrel ated of fenses woul d reduce the
deterrent effect of the consecutive sentences”. It nust be
noted, therefore, that the crinmes in the instant matter shoul d be
considered part of two different crimnal transactions despite
the fact that they occurred at the sane place, with the sane
victim in a short time period. In fact, like in the Al neida
case, the crimes in the instant case were separate and distinct
of fenses. Furthernore, this Court could not agree nore with the
Court of Appeals’ fear of reducing the deterrent effect of
consecutive sentences. This Court certainly hopes that the
defendant will think tw ce before again breaking into soneone’s
home and t hreateni ng viol ence.

In People v. Wllians, 277 AD2d 508, 509 [3rd Dept 2000],

t he def endant was drinking al coholic beverages with m nors and

then led themto an apartnment in which he used to live. One of

12



the m nors accused the defendant of sexually assaulting her while
they were in the apartnment. The defendant was convicted of
trespass and various al cohol related offenses. The Appellate
Division found a single crimnal transaction due to the crines at
i ssue being part of a continuous incident wwth a single crimnal
purpose. The Court stated, “[t]he record reveals no evidence
that defendant’s entry into the apartnment was acconpani ed by any
cul pable mental state significantly discrete fromthat associated
with his crimnal dealings with his young victinms”. Though both
t he defendant and the People cite to this case in support of
their position, this Court can not agree with their analysis. 1In
the case at bar, this Court did not find one nental state, but
found two very discrete nental states. Furthernore, this Court
found that the crinmes were not continuous in nature, but separate
and distinct. Accordingly, finding that the crinmes at issue are
not part of the sane crimnal transaction is appropriate.

The parties in this case have also cited to People v.

Frazier, 212 AD2d 976 [4th Dept 1995] and People v. Judkins, 139

AD2d 792 [3rd Dept 1988] in support of their position. However,
the Court finds that these cases as well do not support their
argunment. In Frazier, the defendant was convicted of possessing
arifle and firing that rifle. In Judkins, the incarcerated

def endant refused and then physically resisted orders by

13



correction officers to return to his cell. He was convicted of
assault and obstruction of governnental administration. It is no
surprise that the Third and Fourth Departnents found each pair of
crinmes to be part of a single transaction. Those findings were
based on the fact that the actions of the defendants were
continuous in nature. That is not the situation in the case at
bar, as this Court found that the crinmes commtted by the
def endant were not continuous in nature, but two crinmes that each
had its own begi nning and endi ng.

Furthernore, this Court is aware of the Appellate D vision
cases, cited by the parties, purporting to support their position
that the crimes conmtted by the defendant conprised one single

crimnal transaction. (See also, People v. Taylor, 197 AD2d 858

[4" Dept 1993]; People v. Griffin, 137 AD2d 558 [2nd Dept 1988],

appeal denied, 70 NY2d 1006 [1988]). However, this Court is

bound by the holding of the Court of Appeals in People v.

Al nei da, supra. That Court’s reasoning | eads inescapably to the

conclusion that the crines commtted in this case are not part of
a single crimnal transaction and warrant consecutive sentencing.
If this issue were not noot, the defendant’s notion to set
aside his sentence and be re-sentenced to concurrent definite
terns of incarceration would have been denied. However, under

the circunstances herein, the decision of the Appellate D vision
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and the doctrine of stare decisis, the re-sentencing of the

def endant is required.
The Cerk of the Court is directed to provide copies of this
Menorandumto the attorney for the defendant and to the District

Att or ney.

WLLIAMM ERLBAUM A J.S. C
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