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Upon the proceedings held in this matter, and in the
opi nion of the court herein, that branch of defendant's notion
to set aside the verdict pursuant to C. P.L. Section 330.30(1) is
deni ed.

That branch of defendant’s notion for an order dism ssing
the third count of the indictnment, Kidnapping in the Second
Degree, on the ground of nerger, is granted on consent of the
Peopl e.

See t he acconpanyi ng nmenorandum of this date.

Sheri S. Roman, J.S.C
Dat e: July 14, 2005
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MVEMORANDUM
SUPREME COURT QUEENS COUNTY
CRI M NAL TERM PART K-18

THE PEOPLE OF THE STATE OF NEW YORK
Indict. No.: 1279/03

- agai nst - :
BY: Sheri S. Roman, J.
M CHAEL BROWN,

Def endant :
DATED: July 14, 2005

Def endant noves for a new trial, pursuant to C P.L. Section
330.30(1) on the ground that defendant was denied his right of
confrontation under the United States Constitution.

On May 9, 2005, after a jury trial conducted before this
court, defendant was found guilty of two counts of Sodony in the
First Degree, a Class B Violent Felony, one count of Kidnapping
in the Second Degree, a Class B Violent Felony, two counts of
Assault in the Second Degree, a Class D Violent Felony and one
count of Endangering the Welfare of a Child, a Cass A
M sdeneanor .

The charges arose out of an incident which took place on

August 16, 1993. On that date defendant assaulted and forcibly



sodom zed a nine year old girl on the roof of the Queensbridge
Housi ng Project. Because the victimwas rendered unconsci ous by
t he defendant during the assault, she was not able to identify
t he defendant as the perpetrator in court. However, the jury
convi cted the defendant based upon a DNA profile of defendant’s
saliva which matched a profile of DNA taken from senen contai ned
on a rectal swab taken fromthe victimat El nmhurst Hospital on
the day of the incident.

At trial, the People called an expert witness, Meredith
Rosenberg, a Level 4 Crimnologist enployed in the forensic
bi ol ogy departnent of the Ofice of the Chief Medical Exam ner
Ms. Rosenberg was qualified as an expert in the field of
forensic biology and DNA typing. She testified that she
supervi sed and reviewed the records of the DNA profile perforned
on the defendant’s saliva at the Ofice of the Chief Medical
Exam ner and she al so reviewed the DNA profile taken fromthe
victims anal swab done at Bode Technol ogy Laboratory in
Vi rgini a.
Ms. Rosenberg did not personally performthe DNA testing on
ei ther sanpl e.

The sexual assault kit which contai ned swabs fromthe



exam nation of the conpl ai nant (Peopl e’ s Exhibit 8) was received
by the New York City Police Departnent on August 16, 1993. The
sexual assault kit was stored with the New York City Police
Departnment w thout having been tested until it was sent to Bode
Technol ogy al ong with 225 other kits on August 2, 2002.

Ms. Rosenberg testified that the New York City Police Departnent
had a backl og of 16,000 sexual assault kits until the year 2000
when the O fice of the Chief Mdical Exam ner( OCME) received
grant noney which permtted OCME to exam ne the sexual assault
kits. However, since OCME could not examne all 16,000 kits,

t hey subcontracted the testing of some of the kits to three

i ndependent private |aboratories. The kit in this case was sent
to Bode Technol ogy in August 2002 with 224 others as part of the
backl og project.

After the rape kit was exam ned at Bode, a report was
generated by Bode which was sent to OCME on October 30, 2002.
The report contained the results of the DNA testing fromthe
conpl ai nant’ s sexual assault kit. M. Rosenberg testified that
al t hough Bode generates a report containing raw data, any
concl usi ons or opinions reached by her fromthe data, such as
the DNA profile, were her own and were not contained in any of

the reports. The Bode Laboratory report stated that nmal e DNA
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fromspermcells was present on the anal swab and only fenale
DNA was present on the vagi nal and oral swabs.

An oral swab taken fromthe defendant was received by OCME
on March 10, 2004 and subjected to DNA testing at OCME. The DNA
testing as described by Ms. Rosenberg consists of four parts,
extraction, quantification, anplification and DNA typing.

During the typing phase a conputer prints out an

el ectropheragram from which, M. Rosenberg testified, she
devel oped a DNA profile. She conpared that profile to the
profile she devel oped fromthe testing of defendant’s oral swabs
at OCME. She testified that in her opinion, fromconparing the
two profiles, the defendant, M chael Brown, was the source of
the male DNA fromthe sexual assault kit sent to Bode

Technol ogy.

Prior to sentencing, defense counsel filed the instant
motion to set aside the verdict on the ground that the
defendant’s right of confrontation was violated. Defendant’s
nmotion is based upon the fact that the persons who actually
performed the DNA testing at Bode and at OCME were not called as
W tnesses by the People. The |aboratory case file for each DNA
sanpl e was i ntroduced in evidence by the People under CPLR

Section 4518, the business record exception to the hearsay rule
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as the basis upon which Ms. Rosenberg gave her expert opinion.
Each case file, People’s Exhibits 9 and 10, contains notes and
conput eri zed data docunenting the analysis process as well as a
| aboratory report which sunmari zed the DNA test results.

Def ense counsel contends that the introduction of the DNA
files from Bode and OCVE, People’s 9 and 10, violates the ruling

of the United States Suprene Court in Crawford V. WAshi ngton

541 U. S. 36(2004) which held that the introduction of
testinoni al hearsay w thout the declarant being available to
testify was a violation of the defendant’s right of
confrontation. Defense counsel contends that the |aboratory
reports which were used by Ms. Rosenberg as the basis of her
concl usion, contain testinonial hearsay statenents nade by
persons who did not testify at trial and as such should not have
been admtted into evidence pursuant to Crawford, supra.

Def endant contends that since Ms. Rosenberg did not performor
witness the DNA tests nor participate in quality assurance
checks at the | aboratories that her testinony was based upon
hearsay statenents nade by persons not subject to cross-

exam nation

I n opposition to the notion, the People contend that the



DNA evi dence was not testinonial and that it was properly
adm tted under the business records exception to the hearsay
rule. 1In addition, the People contend that the DNA records were

not a violation of Crawford, supra. because the DNA anal ysis

fromeach | aboratory was not offered for its truth, but was
offered only to show the basis of the expert’s opinion.

This court does not credit the People’ s contention that the
records were not offered for their truth because the facts
contained in the records were taken to be true by the People’s
expert and were relied upon by her in fornulating her opinions.

The Crimnal Procedure Law section 330.30(1) states that
the court may set aside a verdict if the defense raises a ground
whi ch appears in the record which would require a reversal of
t he judgnent by an appellate court as a matter of |aw.

After review ng the defendant’s notion, the People’s
affirmation in opposition, and all other pleadings and
proceedi ngs had herein, this court finds that the defendant’s
notion to set aside the verdict must be deni ed.

In CGawford v. WAshington, 541 U. S. 36(2004) the United

States Suprene Court held that “if in a crimnal proceeding, a

‘testinonial’ statenent is admtted agai nst the accused, the



def endant has an absolute right, under the Confrontation Cl ause
of the Sixth Amendnent, to cross-exam ne the person who nade
that statenent. The Suprene Court held all such statenents
inadm ssible if the witness is unavail able and the defendant did
not have a prior opportunity to cross-exam ne. The Court
stressed that "invol venent of governnent officers in the
production of testinony with an eye toward trial presents unique

potential for prosecutorial abuse.” It also concluded that "at

a mninmum the term'testinonial' applied to prior testinony at
a prelimnary hearing, before a grand jury, or at a forner

trial; and to police interrogations." People v. Diaz, 2005 N.Y.

App. Div. LEXIS 7178 (1st Dept. 2005).

This court finds that the DNA test results from Bode
Technol ogy and OCME were properly allowed into evidence as
busi ness records and that the adm ssion of those records did not
violate the defendant’s right to confrontation pursuant to
Crawf ord, supra.

The notes and records of the |aboratory technicians who
tested the DNA sanples in this case were not nade for
i nvestigative or prosecutorial purposes but rather were made for
the routine purpose of ensuring the accuracy of the testing done

in the laboratory and as a foundation for formulating the DNA
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profile.
This court is in agreenent with the Court in People v.

Durio, 794 N Y.S. 2d 863(Sup.Crt.Kings County 2005) in which the

court stated that, “The OCME is not a | aw enforcenent agency and

is by law, independent of and not subject to the control of the

office of the prosecutor,” citing People v. Washi ngton, 86 N.Y.

2d 189(1995). In that case the court held that the adm ssion of
an autopsy report as a business record without calling the
physi ci an who performed the autopsy was not a violation of
defendant’s right of confrontation. The court found that the
aut opsy report was not prepared with litigation in mnd nor for
the benefit of the prosecution. Simlarly in the instant case,
the notes of the many | aboratory personnel who conducted the
four steps of DNA profiling over several days were made during a
routine, non-adversarial process neant to ensure accurate

anal ysis and not specifically prepared for trial. Because DNA
testing requires nultiple steps done by nmultiple technicians
over multiple days, all of the steps in the process nust be
docunented for the benefit of supervisors and technicians who
perform subsequent testing functions.

In People v. Bones, 17 A.D. 3¢ 689(2d Dept. 2005) a case




with simlar facts to this case, in which a conviction was
obt ai ned based upon a conparison of a DNA sanple exam ned at the
OCME and one exam ned at an independent private |aboratory, the
court stated that the DNA test report based upon the testing
supervi sed by the expert wtness at OCME was properly admtted
under the business records exception to the hearsay rule. The
Appel | ate Division, Second Departnment affirnmed the conviction
but did not, however, consider whether the adm ssion of the
report violated defendant’s right to confrontation as that issue
was not preserved for appeal.

Wth respect to whether the adm ssion of |aboratory reports
as business records wi thout the testinony of the preparer

vi ol ates a defendant’s right of confrontation, the court in

Peopl e v. Kanhai, 2005 NY Lexis (Sup. Crt. Queens Co. 2005) held
that records of calibration tests were properly adm ssible as a
busi ness record because the records were not prepared solely for
[itigation purposes stating, “if there are business,

adm ni strative or regulatory reasons requiring docunents to be

made, they should be adm ssible,” citing People v. Foster, 27

N.Y. 2d 47. 1In addition, as the court noted in Kanhai, the
records pertaining to the testing of the calibration of the

br eat hal yzer machines, simlar to the records of the DNA testing
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in this case do not contain opinions of a testinonial nature,
“the records are sinply nenorializations of tests that were
conduct ed.”

This court is aware that there have been recent cases in

New York, such as People v Rogers, 8 A D. 3d 888(3rd Dept. 2004)

in which a blood test report prepared by a private lab at the
request of |aw enforcenent for purposes of prosecution was held
i nadm ssi ble without the testinony of the preparer and People v.
Her nandez, 2005 N. Y. Msc. LEXIS 33(Sup. Ct. NY. Co 2005) in
which latent fingerprint report was held not to be adm ssible
W t hout the person who prepared the report. In those cases, the
courts did not allow the reports into evidence finding that they
were testinonial because they were prepared solely for
l[itigation. In this case, the notes of the DNA testers were not
prepared solely for litigation but were routine entries nmade to
assist in the profiling of DNA

As this is a novel issue in New York, this court also
exam ned cases fromother jurisdictions. The Suprene Court of

New Mexico in State of New Mexi co v. Dedman, 102 P. 3d

628(2004) held that the adm ssion of a bl ood al cohol report as a
busi ness record did not violate Crawford because such report was

not testinonial in the nature of prior testinony at a
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prelimnary hearing, grand jury or former trial, which were the

exanples provided in Crawford supra. In Comonwealth v Verde,

827 N.E. 2d 701(2005) a case involving the adm ssion of a

chem cal analysis of cocaine, the Suprene Judicial Court of
Massachusetts found the adm ssion of the chem cal analysis test
not to be a violation of Crawford, stating that, “Certificates
of chem cal analysis are neither discretionary nor based on

opi nion, rather they nerely state the results of a well-

recogni zed scientific test determ ning the conposition and
quality of the substance.” The court in Verde also stated that
“we do not believe that the adm ssion of these certificates of
analysis inplicate the principal evil at which the Confrontation
Cl ause was directed; particularly its use of ex parte

exam nations as evidence against the accused.” The DNA testing
records in this case, likewi se, are not the type of testinonial
evi dence the Suprenme Court in_Crawford intended to excl ude.

Rat her, the DNA files are the type of business records which

Crawford held not to be testinonial. Also see People v Johnson

121 Cal . App.4th 1409(2004) in which the Court of Appeals of
California held that a | ab report is routine docunentary

evi dence, the adn ssion of which does not violate the
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confrontation cl ause. In that case, the court

stated, “a | aboratory report does not " bear testinmony’' or
function as the equivalent of in-court testinony.”

Therefore, as the adm ssion into evidence of the DNA
reports is not a ground which would require a reversal of the
judgnent by an appellate court as a matter of |aw, defendant's
application to set aside the verdict pursuant to CPL Section
330.30(1) is denied.

Order entered accordingly.

Sheri S. Roman, J.S.C.
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