MEMORANDUM

SUPREME COURT: QUEENS COUNTY

| A PART: 8

__________________________________ X

Mat t er of | NDEX NO. 14046/ 00
NEW YORK CI TY SCHOOL BY: HART, J.
CONSTRUCTI ON AUTHORI TY,
etc. DATED:. APRIL 4, 2005

___________________________________ X

The claimants in this condemation case, Mhamad A
Mal i k and 72-24 Grand Realty Corp., have noved for an order, inter
alia, directing the petitioner, the New York School Construction
Authority (“SCA’) to conmply with a stipulation of settlenent
entered into on Novenber 12, 2003 by paying them $1, 900, 000.
Petitioner SCA has cross-noved for, inter alia, an order permtting
it tointerplead the claimants and the Cty of New York.

On July 18, 2000, petitioner SCA condemmed Tax Bl ock
2802, Lots 90, 94, 96, and 97 for the purpose of building a new
el ementary school. Mhanmmad A Malik filed a notice of claimw th
respect to Lots 90, 96, and 97, and 72-24 G and Realty Corp. filed
a notice of claimwth respect to Lot 94. On Novenber 12, 2003,
the parties reached an in-court settlement which provided for the
paynent of $1,900,000 on January 15, 2004 and which was silent
about any deductions. The stipul ation was placed on the record on

t hat dat e.



The claimants and the SCA scheduled a closing for
January 14, 2004, but the latter refused to cl ose unl ess deducti ons
were made for alleged liens for water charges inposed by the Gty
of New YorKk. Petitioner SCA now seeks to withhold from the
settlement anount outstanding tax liabilities, water charges, and
Envi ronmental Control Board fines that allegedly arose during the
claimants’ period of ownership. The attorneys for SCA assert that
at the time of the settlenent they did not know if there were any
liens, but that they subsequently Ilearned that there were
outstanding real estate taxes, water charges and Environnenta
Control Board fines against the property that arose prior to the
condemation. The petitioner contends that a condemation is in
effect a forced sale and that the claimnts are required to convey
mar ket able title free and clear of all encunbrances.

By letter dated January 6, 2004, Elizabeth Longacre,
Esg., an attorney representing SCA inforned Jerry I. Lefkowtz,
Esq., the attorney representing the claimants, that “[i]f there is
any lien, judgnent, tax or any other itemin the title objection
list (‘Lien’) which can be satisfied by the paynent of noney, which
has not been satisfied by the closing date, the Authority wll
wi t hhol d double the anmpbunt of the lien and the balance will be
payable to Claimant.” By letter dated January 7, 2004, Lefkowtz
responded: “I't is the intention of ny client to pay any taxes,

liens, judgnents or other itens at the Cosing ***.” The parties



adj ourned the closing, allegedly to allowthe claimants tinme to pay
the |iens. However, by letter dated May 18, 2004, Lefkowtz
i nformed Longacre that his clients wanted SCAto take title subject
to certain water liens “by reason of the fact that all of the water
bills were billed upon all eged wat er usage which took place after
the ‘taking’ in the above matter.*** Moreover, ny clients and their
tenants did not use any of the water and all of the alleged water
usage was based upon unsupported estimtes.” After investigation,
Jesse Strauss, Esq., representing SCA, sent a letter dated
Cctober 7, 2004 to Lefkowitz asserting, inter alia, that the liens
agai nst the subject property had been repl aced by property taxes in
t he anmount of $46,728.44, which were attributable to the period

prior to the taking, and that water charges anounting to $61, 317. 12

had been incurred prior to the taking. Strauss requested the
claimants’ agreenment to pay these suns as well as $350 in
Envi ronmental Control Board fines. Lefkowtz replied that his

client would not settle the dispute.
The notion by claimnt Mhamad A Milik and clai mant

72-24 Gand Realty Corp. for an order, inter alia, directing

petitioner SCA to conply with a stipulation of settlenent entered
i nto on Novenber 12, 2003 by payi ng t hem $1, 900, 000 i s deni ed. The
cross notion by petitioner SCAfor, inter alia, an order permtting
it tointerplead the claimants and the Cty of New York i s granted.

EDPL 8§ 505, “ Proof of title; conflicting clains,” provides in



rel evant part: “*** (B) Were a condemor disputes a condemee’s
title or aright to all or a portion of an award or a prospective
award by reason of conflicting clains of title, or if there is
uncertainty as to how such paynent should be apportioned, the
court, upon notion of any party, shall interplead anyone cl ai m ng
or inputed to have such a conflicting claimor interest.” (See,

Onasco River Ry., Inc. v. State of New York, 181 AD2d 665.)

Assi stant Corporation Counsel Ivy L. Jacobson, alleging that there
were |iens agai nst the property before the taking, has submtted an
affirmation on behalf of the Gty of New York in support of
petitioner SCA's cross notion for an order of interpleader. There
appears to be a genuine dispute between the claimnts on the one
hand and petitioner SCA and the Cty of New York on the other
regarding whether |iens and/or other charges attached to the
property before the taking. Since there is uncertainty as to how
the condemati on award shoul d be apportioned, interpleader is an

appropriate renedy. (See, Ownasco River Ry., Inc. v. State of New

York, supra.)

Settl e order.

J.S. C



