MEMORANDUM

SUPREME COURT: QUEENS COUNTY

| A PART: 2
____________________________________ X
THE NEW YORK CI TY ECONOM C | NDEX NO. 5856/ 00
DEVELOPMENT CORPORATI ON,
BY: VEISS, J.
Plaintiff, DATED: April 17, 2006

- agai nst -
T.C. FOODS | MPORT and EXPORT CO., |INC.,
MARATHON QUTDOOR, L.L.C. and PNE
MEDI A, L.L.C.,

Def endant s.

In this action based upon a breach of a restrictive
covenant and unjust enrichnent, plaintiff New York Cty Economc
Devel opnent Corporation (EDC) seeks declaratory relief, a permanent
injunction and danmages. The defendants counterclained for
declaratory relief, and relied upon the provisions of RPAPL 1951.

The essential facts of this case were set forth in the
deci si on of the Honorable Al an LeVine, dated Cctober 7, 2003, and
were incorporated into this court’s nmenorandum decision dated
June 21, 2004. The action was before the court for a non-jury
trial, at which time the parties stipulated, in open court, to
trifurcate the trial so that the issues of liability, damages and

the third-party claim could be tried separately. The parties



further stipulated that the issue of fact to be determned in the
liability phase of the trial was whether, in balancing the
equities, the restrictive covenant contained in the defendant T.C.
Foods Inport and Export Co. Inc.’s (T.C. Foods) deed is of “no
actual and substantial benefit” to the plaintiff and whether the
purpose of the restriction is incapable of being acconplished
because of changed conditions, or for any other reason. The
liability phase was tried on June 9, 10 and 14, 2004. The court
determned that the defendants had erected and nmintained an
outdoor advertising billboard in violation of a restrictive
covenant contained in the deed for the real property |located at 31-
69 Col | ege Poi nt Boul evard, in Queens, New York. In the nmenorandum
deci sion of June 21, 2004, and the interlocutory judgnent dated
July 6, 2004 , the court declared that T.C Foods was bound by the
subject restrictive covenants, awarded judgnent in favor of the
plaintiff against the defendants for the relief demanded in the
third anmended conpl ai nt dated February 24, 2004, and dism ssed the
countercl ai ns of defendants Marat hon Qutdoor, LLC (Marathon), PNE
Media, LLC (PNE) and Titan Qutdoor, LLC (Titan), which sought a
declaration that the restrictive covenants were unenforceable
pursuant to RPAPL 1951. The defendants were ordered to renove the
bi | | boar d.

The def endants appeal ed, and the Appellate Divisionin a

deci sion and order dated June 20, 2005, affirned the interlocutory



j udgnment di sm ssing the defendants’ counterclai ns based upon RPAPL
1951, stating that “[u]lnder the circunstances of this case, the
appellants [Marathon and PNE] failed to neet their burden [of
proving that the restrictive covenants are not enforceabl e] and the
Suprene Court properly determned, inter alia, that the restrictive
covenants in question are enforceable.” The Appellate Division
al so dism ssed the Titan defendants’ appeal fromthe decision and
the interlocutory judgnent, as these defendants were not aggrieved
by that portion of the interlocutory judgnment which dism ssed the
count ercl ai is. The billboard was dismantled by Titan, at its
expense, in Septenber 2005.

A non-jury trial on the issue of damages was held on
January 5, 6, and 9, 2006. Counsel for T.C Foods had w thdrawn,
with the court’s approval, and the EDC nmade several attenpts to
notify this defendant of the damages phase of the trial. T. C
Foods, however, did not appear at the trial for damages either by
counsel or pro se.

Plaintiff EDC, in the danmages phase of the trial, asserts
that it is not required to establish that it sustai ned any nonetary
damages as a result of the defendants’ conduct. Plaintiff asserts
that it and the public suffered harmas a result of the defendants’
activities, as it underm ned t he urban renewal plan as expressed in
the restrictive covenants and the College Point Industrial Plan

Devel opnent . Plaintiff clainms that its | osses consist of the | oss



of the ability to enforce the restrictive covenant, and that the
def endants’ use of the billboard denied the EDC of the benefits
that accrued to it under the terns of the restrictive covenant.
Plaintiff asserts that defendants were unjustly enriched by their
illegal actions and, therefore, they are required to disgorge the
profits they nade fromthe billboard s advertising revenues, and
turn over these revenues to the EDC

I n support of their damages claim plaintiff called three
W t nesses -- Ashoka Varma, the Chief Financial O ficer of PNE Medi a
LLC, who testified, based on certain docunents presented, that
PNE s advertising revenue fromthe billboard for the period of 1999
t hrough 2003 was $1, 145, 038. 31; Stephen Bl ack, the Chi ef Financi al
Oficer of Titan Qutdoor, who testified, based upon certain
docunents presented, that Titan’s advertising revenue from the
bill board for the period of 2003 through 2005 was $704, 343. 82; and
Nick Sud, the Chief Financial O ficer of Marathon CQutdoor, who
testified that Marathon ultimately obtained a lease fromT.C. Foods
to erect the billboard. Plaintiff presented no further evidence
and rested its case.

Def endants’, at the close of plaintiff’s case, noved to
dism ss the claimfor damages on the grounds plaintiff had failed
to establish a prima faci e case for the di sgorgenent of revenues as
an avail abl e remedy under the law. The court reserved deci sion on

the notion, and the defendants’ presented their w tnesses. Ni ck



Sud, Stephen Bl ack and Ashoka Varma all testified on behalf of the
def endant s. M. Sud testified that on Septenber 30, 1998, the
t hree sharehol ders of Marathon — Sud, M chael MIler and Dom nic
Cistrone — entered into the follow ng agreenents with PNE Medi a:
(1) a pledge agreenent; (2) three promssory notes; and (3) a
limted liability conpany agreenent. PNE, pursuant to these
agreenents, acquired a 51% ownership in Marathon and control of
Mar at hon. PNE nmade paynments totaling $10,880,706.00 to Sud,
Citrone, MIller, Johnson & Fretty Conpany (an industry broker) and
St. John & Wayne. Cistrone, Sud and MIller each received
$3,542,914. 22 fromPNE. The pl edge agreenent included the subject
bi Il board and al | ocated t he sumof $829, 355. 63 as the val ue of each
side of the billboard to be constructed at the subject |ocation, or
a total of $1,658,711.26. M. Varma testified that the agreenents
contained hypothetical |I|iquidation provisions that could be
exerci sed before the notes becane due. Sud, MIler and G trone
exercised their option before the notes becane due and were
subsequently involved in litigation over the valuation of Marathon
and the accrued interest on the notes. The matter was resolved in
an arbitration proceeding, in which the arbitrator determ ned that
the initial capital account of the three sharehol ders in Mrathon
was $10, 402, 500. 00; that the sharehol ders final adjusted capital
account balance was $12,198,613.00; that the note balance was

$12,283,041.00; and that the net due/owing anpbunt for the



shar ehol ders was negative $84, 428. 00. M. Varma testified that
fromPNE s perspective the i npact of the award neant that under the
hypot hetical |iquidation, the amunt owing on the note was
$12, 283, 041. 00, which represented accrued interest, but that the
value of their 49% interest was $12,198,613.00, so that the
difference of $88,428.00 was the renmining balance owed on the
note, and the rest was “credited away” (Tr.175-176). PNE and Sud,
MIller and Citrone entered into a settlenent agreenment, which
resulted in the notes not bei ng payable after Decenber 1, 2003. On
January 10, 2003, Titan Qutdoor purchased the billboard and ot her
assets from PNE, and it continued to sell advertising on the
billboard until July or August 2005. Titan renoved the bill board
in Septenber 2005 in conpliance with the court’s order and the
Appel | ate Division s order.

Plaintiff seeks to recover as damages the revenues
def endants earned fromthe erection, maintenance and operation of
the bill board. Al t hough characterized as damages, plaintiff is
actually seeking the “disgorgenment of inproper profits” a
restitutionary renedy that i s appropriate only where there has been
a showi ng of unjust enrichnent. The purpose of danmges is to
conpensate a plaintiff for legally recognized |osses, wthout
permtting the recovery of any windfall. Restitution is the remnmedy
for unjust enrichnent, and is not a separate basis for liability.

A plaintiff who establishes a prima facie case of unjust enri chnent



is entitled to the equitable renmedy of restitution. A party
seeking to recover on the theory of unjust enrichnment nust allege
and prove that (1) defendant was enriched, (2) such enrichment was
at the plaintiff’s expense, and (3) in equity and good consci ence
t he def endant should be required to return the noney or property to
the plaintiff. The object of restitutionis to restore the status
quo ante—to put the parties back into the position they were in
before the unjust enrichment occurred. Restitution requires that
a benefit nust have passed fromthe plaintiff to the defendant for
which the plaintiff should be conpensated in equity and good
conscience. An injured party who has not conferred a benefit may
not obtain restitution. (22A NY Jur 2d Contracts § 515.)

The unjust enrichnment cases cited by plaintiff inits
post-trial brief are inapposite and inapplicable to the evidence
presented at trial. These cases fall into several categories: the
m sappropriation of a scientific discovery by the plaintiff

(Saunders v _Kline, 55 AD2d 887 [1977]); false m srepresentations

made by the defendant to the plaintiff (Goldstein v Bl ock, 288 AD2d

182 [2001]; breach of contract and breach of a fiduciary duty

(Snepp v United States, 444 US 507 [1980] and Warren v Century

Bankcorporation Inc., 741 P2d 846(Sup & OK 1987]); a crimna

arson scheme to obtain insurance proceeds (Counihan v Allstate

| nsurance Co., 194 F3d 347 [1999]); the inproper use of property

belonging to the plaintiff that had been rented to another (John



Art ukovi ch &Sons, Inc. v Reliance Truck Co., 126 Ariz 246 [1980]);

and clained violations of federal statutes (United States ex rel.

Taylor v Gabelli, 2005 US Dist. LEXIS 26821, 16-17 [S.D.N.Y.

2005][finding no right to the disgorgenent of unjust profits under
the False Clainms Act, 31 U S C S. 88 3729-3812 and permtting the
government to pursue a comon-law claim for unjust enrichnment];

Maltina Corp. v Cawy Bottling Co. Inc., 613 F2d 582 [1980]; and

US. v RX Depot, Inc., 438 F3d 1052 [2006] [violations of the

federal Food, Drug and Cosnetic Act]).
Plaintiff seeks to extend a claimof unjust enrichnent to

a breach of a restrictive covenant. There is, however, no
authority in law for such construction. A covenant is a prom se to
do or refrain from doing certain things with respect to real
property (1A Warren’s Wed, op cit, Conditions and Limtations, 88§
1.03, 2.01; 1A Warren's Wed, op. cit., Deeds, 8§ 14.01; 4A Warren's
Weed, op. cit., Restrictive Covenants, 88 1.03, 1.05). A covenant
may be enforceable in an action at |aw for noney danages for breach
or where, as here, the covenant runs with the land, in an equitable
action for specific performance wth the precise renmedy to be
fashioned to suit the conpeting equitable circunstances between t he

parties (Suffolk Business &r. v Applied Digital Data Sys., 78 Ny2d

383, 387 [1991]). Neither the New York courts, nor any state or
federal court, have enforced a restrictive covenant by the neans of

restitution. Plaintiff is not entitled to restitution, as it



failed to prove that it conferred a benefit upon the defendants.
In fact, no benefit could have been conferred by the plaintiff, as
the restrictive covenant in question prohibited the very activity
t hat the defendants undertook. Plaintiff also failed to establish
that it was deprived of any rents and profits that it would
ot herwi se have earned, as the restrictive covenant did not permt
the EDCto erect a billboard and receive any rents and profits that
may have fl owed fromsuch activity. Plaintiff, thus, has failed to
establish a prima facie case for unjust enrichnment, and is not
entitled to restitution.

The court further finds that plaintiff cannot point to
any statute, regulation or provision contained in the restrictive
covenant which would permt it to recover the revenues earned by
the defendants from the construction and maintenance of the
bill board. The court may not inpose a fine or penalty where none
exists, and plaintiff is not entitled to exenplary damages for
defendant’s breach of a restrictive covenant. The defendants’
conduct is not actionable as an independent tort and did not
involve “a fraud evincing a high degree of noral turpitude" or
“such wanton dishonesty as to inply a crimnal indifference to

civil obligations” directed “at the public generally” (Rocanova v

Equitable Life Assur. Socy. of U S., 83 Ny2d 603, 613 [1994],

qguoting Wal ker v Shel don, 10 NY2d 401, 404-405[ 1961]; see New York

Univ. v Continental Ins. Co., 87 Ny2d 308 [1995]; Varveris v




Hermtage Ins. Co., 24 AD3d 537 [2005]; D Anbrosio v Engel, 292

AD2d 564, 565 [2002]; Martin v G oup Health Inc., 2 AD3d 414, 415

[ 2003]; Logan v Enpire Blue Cross & Blue Shield, 275 AD2d 187, 194

[ 2000]) .

Based upon the foregoing, defendants’ notion to dismss
plaintiff’s claimfor damages is granted in its entirety. Since
the plaintiff has not established a right to recover damages or
restitution, the court need not make any determ nation regarding
the defendants’ cal culations of their earnings or |osses.

Plaintiff noved at the close of trial for a default
judgnent against T.C. Foods and to recover the amount of rent
recei ved by T.C. Foods fromdefendants PNE and Titan for the use of
the property on which the billboard was constructed. The court
reserved decision on this notion. Although T.C Foods defaulted at
t he damages phase of the trial, plaintiff has failed to establish
a prima facie case for either danmages or restitution as to any of
the defendants, including T.C Foods. Therefore, plaintiff’s
notion is denied.

Def endants’ in their post-trial brief request the
di smi ssal of T.C. Foods’ third-party conplaint for indemification
on the grounds that no indemification agreenent exists, and as
plaintiff is not entitled to recover damages or restitution, no

basis for indemification exists. This request is granted.
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A copy of this decision has been nailed to the attorneys
for all parties and to T.C. Foods.

Settle Judgnent/ O der.

J.S. C
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