Short Form Order

NEW YORK SUPREME COURT - QUEENS COUNTY

Present: HONCRABLE ALLAN B. WEI SS A Part 2
Justice
JOSEPH KOTSAY, X | ndex
Nunber 25169 2002
Plaintiff,
Mot i on
- against - Dat e February 8, 2006
SKI LLMAN REALTY COMPANY and DONGHI A Mot i on
FURNI TURE/ TEXTI LES | NC. and THYSSEN Cal . Nunber 9
DOVER ELEVATOR,
Def endant s.
X
DONGHI A FURNI TURE/ TEXTI LES | NC.
Third-Party Plaintiff,
- against -
CAPI TAL MOVI NG & STORAGE CO., I NC.,
Third-Party Defendant.
X

The foll owm ng papers nunbered 1 to 11 read on this notion by

def endant Skill man Realty Conpany (Skillman) for summary judgnment
di smi ssing the conplaint and all cross clains, or for conditional
summary judgnent on its cross clains agai nst
defendant/third-party plaintiff Donghia Furniture/ Textiles, Inc.
(Donghia); a cross notion by Donghia for summary judgnent

di smi ssing the conplaint and all cross clains; and a cross notion
by defendant Thyssenkrupp El evator s/h/a Thyssen Dover El evator
(Thyssen) for summary judgnment dism ssing the conplaint and al
cross clains, and/or for sunmary judgnment on its cross clainms
agai nst Donghi a.

Paper s
Number ed

Notice of Motion - Affidavits - Exhibits......... 1-
Notice of Cross Mbtion - Affidavits - Exhibits... 3-
Answering Affidavits - Exhibits.................. 5-

0 A~AN



Reply Affidavits. .. ... .. ... . i, 9-11

Upon the foregoing papers it is ordered that the notion and
cross notions are determ ned as foll ows:

Plaintiff alleges that while noving bins filled with bolts
of cloth into a warehouse during the course of his enpl oynent
with third-party defendant Capital Myving & Storage Co., Inc., he
sust ai ned personal injuries when the el evator he was using
mal f uncti oned. The war ehouse buil di ng was owned by def endant
Skillman and | eased to two commercial tenants. The portion of
the buil ding where the accident occurred, including the subject
el evator, was | eased to defendant Donghia. An elevator
mai nt enance agreenent between Donghia and Thyssen was in effect
on the date of the accident.

An out - of - possessi on owner that has relinquished control
over the | eased prem ses and is not obligated under the | ease to

mai ntain or repair the premses will not be held l|iable for
injuries that occur on the prem ses. (See, Khan v Bangla Mtor
and Body Shop, AD3d , 2006 WL 633781, 2006 NY App Div LEXI S

2877; Knipfing v V&J, Inc., 8 AD3d 628 [2004]; Ingargiola v
Waheguru Mgt., 5 AD3d 732 [2004].) It is undisputed that
Skil Il man was not contractually obligated to maintain or repair
the prem ses | eased to Donghia. Although Skillnman retained the
right to enter the prem ses and make repairs at Donghia’ s expense
if Donghia failed to do so, such a reservation of right
denonstrates sufficient control to inpose liability on an

out - of - possessi on owner for injuries resulting froman unsafe
condition on the prem ses only where the injuries are proximtely
caused by a significant structural or design defect that violates
a specific statutory duty. (See, Khan v Bangla Mtor and Body
Shop, supra; Sangiorgio v Ace Towi ng and Recovery, 13 AD3d 433

[ 2004] ; Nunez v Alfred Bleyer & Co., 304 AD2d 734 [2003].)

Plaintiff has not alleged a specific statutory violation.
Moreover, there is no evidence that the all eged dangerous
condition in the elevator was a significant structural defect.
(See, Knipfing v V&J, Inc., supra; Sangiorgio v Ace Tow ng and
Recovery, supra; Nunez v Alfred Bleyer & Co., supra; Angwin v SRF
Partnership, L.P., 285 AD2d 570 [2001] Kilimik v Mrage Rest.
223 AD2d 530 [1996].) Under these circunstances, the part of
defendant Skillman’s notion that is for summary judgnment
di sm ssing the conplaint and cross clainms asserted against it is
granted. The part of Skillman’s notion that is for relief in the
alternative is denied as acadeni c.

The cross notion by defendant Donghia is denied. Pursuant
to the terns of the lease it entered into wth Skillmn, and as
| essee in possession and control of the subject portion of the



prem ses, Donghia had a contractual and common-| aw obligation to
mai ntain and repair the | eased prem ses including, specifically,
the elevator. (See, Putnamv Stout, 38 Ny2d 607 [1976];
Zuckerman v State of New York, 209 AD2d 510 [1994]; cf., Rosen v
Long Is. Greenbelt Trail Conference, 19 AD3d 400 [2005].)
Contrary to Donghia s contention, its liability is not solely
dependent upon proof of its notice of the defective condition
and its failure to notify Thyssen to correct it. Rather, Donghia
could also be held vicariously liable for the negligence of
Thyssen. (See, Rosenberg v Equitable Life Assur. Socy., 79 Ny2d
663, 668 [1992]; Rogers v Dorchester Assocs., 32 Ny2d 553 [1973];
Sirigiano v tis Elev. Co., 118 AD2d 920 [1986].) Furthernore,
def endant Donghia has failed to satisfy its initial burden of
denonstrating, prima facie, that it did not have actual or
constructive know edge of the alleged defect. (See, Glbert v

Ki ngsbrook Jewish Cr., 4 AD3d 392 [2004]; cf., Carrasco v MIlar
El . Indus., 305 AD2d 353 [2003].) In any event, the proof
subnmitted by plaintiff is sufficient to raise an issue of fact as
to the issue of notice and as to the applicability of the
doctrine of res ipsa loquitur. (See, Hall v Barist El. Co., 25
AD3d 584 [2006]; Gurevich v Queens Park Realty Corp., 12 AD3d 566
[ 2004] ; Carrasco v MIlar El. Indus. , supra.)

The cross notion by Thyssen is denied as untinely. (CPLR
3212[a].) The note of issue herein was filed on March 25, 2005,
and the cross notion was not nmade until August 31, 2005. The
cross notion, thus, was not made within 120 days after the filing
of the note of issue as required by CPLR 3212(a), and Thyssen did
not seek |eave of court to nake a |l ate application upon a show ng
of good cause for the delay. (See, Mceli v State Farm Mit.

Auto. Ins. Co., 3 NY3d 725 [2004]; Brill v Cty of New York, 2
NY3d 648 (2004]; Thonpson v Leben Honme for Adults, 17 AD3d 347
[ 2005] .)

Dated:  April 25, 2006
J.S.C



