Short Form Order

NEW YORK SUPREME COURT - QUEENS COUNTY

Pr esent: HONORABLE JAVES P. DCOLLARD |A Part 13
Justice

__________________________________ X

| ndex
FEDERATI ON OF THE BANG.ADESH Nunber 20313 2001
ASSCCI ATI ONS OF NORTH AMERI CA
( FOBANA 2000) NEW YORK, | NC. Mbt i on

Date _ QOctober 12, 2005

- against -

Mot i on
RADI O CI TY ENTERTAI NVENT, Cal . Nunber 1
A DI VI SI ON OF MADI SON SQUARE
GARDEN, L.P
__________________________________ X

The follow ng papers nunbered 1 to _5 read on this notion by
defendant Radio City Entertainnment, a division of Madi son Square
Garden, LP, for, inter alia, summary judgnment dism ssing the
conplaint against it and on this cross notion by plaintiff
Federation of Bangl adesh Associations of North Anerica (Fobana
2000) New York, Inc. for an order, inter alia, dismssing the
answer of the defendant for failure to nmake discl osure.

Paper s

Nunber ed
Noti ce of Motion - Affidavits - Exhibits ........ 1-2
Notice of Cross notion - Affidavits- Exhibits.... 3
Reply Affidavits ...... ... . . . .. . .. 4-5

Upon the foregoing papers it is ordered that the notion and
the cross notion are denied. (See the acconpanying nmenorandum)

Dat ed: Decenber 15, 2005

J.S. C



VEMORANDUM

SUPREME COURT : QUEENS COUNTY
| A PART
FEDERATI ON OF THE BANG.ADESH | NDEX NO. 20313/01
ASSCCI ATI ONS OF NORTH AMERI CA
( FOBANA 2000) NEW YORK, | NC. BY: DOLLARD, J.
- against - DATED:. Decenber 15, 2005

RADI O CI TY ENTERTAI NVENT,
A DI VI SI ON OF MADI SON SQUARE
GARDEN, L. P.

Def endant Radio City Entertai nnent, a division of Madi son

Square Garden, LP, has noved for, inter alia, sunmary judgnment

dism ssing the conplaint against it. Plaintiff Federation of
Bangl adesh Associ ations of North Anmerica (Fobana 2000) New YorKk,

Inc. has cross-noved for an order, inter alia, dismssing the

answer of the defendant for failure to make di scl osure.

On or about June 19, 2000, plaintiff Federation of
Bangl adesh Associ ations of North America (Fobana 2000) New YorKk,
I nc. and def endant Madi son Square Garden entered i nto an agreenent
whereby the fornmer received a license to use a certain area within
the premses of the latter for a cultural event. The plaintiff
associ ation paid the defendant a |license fee of $60, 000 and nade an
advance paynment of $95,000 to cover the defendant’s estinated

expenses for furnishing the plaintiff w th personnel, services,



equi pnent, and materi al s. Paragraph 3 of the |icense agreenent
provides in relevant part: “(a) |In consideration for the grant of
the License and the right to use the Prem ses ***,  Licensee agrees
to pay to Licensor, wthout denmand, the total amount of Sixty
Thousand Dol lars ($60,000) ***, (b) In addition, the Licensee
agrees to pay to Licensor the sumof N nety-five Thousand ($95, 000)
Dollars *** to cover estinated expenses for personnel, services,
equi pnent, and materials furnished by Licensor to Licensee ***,
(c) To the extent that actual expenses for such personnel,
services, equipnent, and nmaterials *** are in excess of or |ess
than N nety-five Thousand Dol | ars ($95, 000), the paynent descri bed
i n subparagraph 3(b) above shall be adjusted and paynent shall be
made therefor by Licensee or Licensor ***,” Paragraph 4 of the
| icense agreenment provides in relevant part: “Licensee represents
and warrants to Licensor that neither Licensee *** shall derive any
revenue, i ncome, conpensation or consideration fromthe Event, from

any source or by any neans what soever, direct or indirect, except

ticket sales.” Paragraph 11 of a Rider to the License agreenent
provides in relevant part: “(a) Licensee may not bring or sell
al coholic beverages into the Building. Li censor reserves and

retains the sole right to provide at Licensee’'s expense, any and
all catering services for the Event *** 7
The defendant received the right to collect the proceeds

of ticket sales to the cultural event held by the plaintiff on the



defendant’ s prem ses on Septenber 2 and 3, 2000, but the def endant
prom sed to account for the proceeds. The defendant subsequently
orally infornmed the plaintiff that approximately $78, 000 had been
collected in ticket sales. However, the defendant allegedly did
not provide the plaintiff with a formal accounting, nor did the
def endant surrender the proceeds. Mor eover, on or about
Septenber 1, 2000, the plaintiff set up food and refreshnent areas,
but the follow ng day, the defendant forbade the plaintiff from
selling food and refreshnents, thereby causing a | oss of expenses
allegedly in excess of $35,000 and a loss of profits allegedly
amounting to around $100,000. This action ensued.

According to Harold M Widenfeld, the defendant’s
Vice-President for Legal & Business Affairs, “for the instant
event, the fees and costs exceeded by $21, 258.41 the ticket sales
and any advance paynents made by plaintiff on the fees and costs of
the event.” The defendant all eges that since its fees and expenses
exceeded the revenue derived fromticket sal es and advance paynents
by $21, 358. 41, pursuant to paragraph 3(c) of the |icense agreenent
the plaintiff is obligated to pay this sum |ndeed, the defendant
has countercl ai med agai nst the plaintiff for this sum Mboreover,
t he defendant al |l eges that paragraph 4 of the |license agreenent and
paragraph 11 of the Rider preclude the plaintiff from claimng
damages arising from the defendant’s refusal to permt the

plaintiff to sell food and refreshnments.



On the other hand, Ashraful Hasan, the Chairman of the
plaintiff’s Cultural Commttee, alleges that the plaintiff had held
a simlar event on the defendant’s premi ses two years earlier in
1998 and had sold food at the prior event. Frank d eeson, who
represented the defendant in its dealings with the plaintiff,
expressed his understanding that “the 2000 FOBANA Event woul d be a
repetition of the 1998 event.” The plaintiff signed docunents
presented by d eeson and soon thereafter paid the $60,000 |icense
fee and $95, 000 advance on t he def endant’ s expenses. The plaintiff
t hen proceeded to make arrangenents with vendors for the provision
of Halal food. According to Hasan, “On Septenber 1, 2000,
plaintiff *** prought nassive anounts of food obtained from food
vendors within the MSG grounds to a |l ocation chosen by M. Frank
A eeson hinsel f. However, the next day at 11:00 A M, M. deeson
cane back to us wth security personnel and stated that his
superiors had changed their mnd and would not all owus to sell any
food within the MSG grounds ***., [T] he food had to be di scarded in

t ot 0. Hasan alleges that the plaintiff |ost approximtely

$130,000 in gross revenue fromfood sales that it could not meke,
and he bases the figure on revenues derived fromthe event held two
years earlier. Hasan further alleges that after the event, d eeson
provided him with a prelimnary accounting showing that the
def endant had i ncurred expenses of $96, 090, but when the plaintiff

subsequently pressed the defendant for revenue derived fromti cket



sal es, the defendant clainmed that its expenses totaled $171, 358.
(The court notes that the “Final Settlenent” statenent dated
Cct ober 21, 2000 al | egedly provi ded by t he def endant actually shows
“total service charges” anmpbunting to $185,489.98.) Hasan al so
contends that the event generated nore in ticket sales than the
$82, 000 figure provided by the defendant. He alleges: “According
to our cal cul ations, the nunber of visitors and nmenbers who entered
the Event far exceeded the nunmber of people who would have paid
only $82,000 in ticket sales.”

On August 2, 2001, the plaintiff association began this
action by the filing of a sumons and a conpl aint. On July 7,

2004, the plaintiff submtted a notion for an order, inter alia,

di sm ssing the defendant’s answer for failure to make disclosure.

The court granted the notion to the extent of, inter alia,

directing the defendant to appear for a deposition on Cctober 4,
2004. The court also directed the plaintiff to file a note of
i ssue on or before October 22, 2004. On Cctober 12, 2004, the
plaintiff filed a note of issue and certificate of readiness.

The plaintiff’s cross notion for an order inposing
sanctions upon the defendant for failure to conply with di scovery
demands is denied. The defendant did not show that the plaintiff

willfully failed to conply with discovery demands. (See, Board of

Managers of Atrium Condomnium v West 79th Street Corp.

17 AD3d 108; Mendez v City of New York, 7 AD3d 766.) The def endant




served a response dated Septenber 30, 2004 to the plaintiff’s
demand for discovery and inspection, and Frank d eeson, whose
deposition the plaintiff allegedly needs, left the defendant’s
enpl oy before August 30, 2004.

That branch of the defendant’s notion which is for
sumary judgnment dismissing the conplaint against it is denied.
“[T] he proponent of a summary judgnent notion nust nmake a prim
facie showing of entitlenment to judgnent as a matter of |aw,
tendering sufficient evidence to denonstrate the absence of any

material issues of fact *** 7 (Alvarez v _Prospect Hospital,

68 NY2d 320, 324.) The defendant successfully carried this burden.
The parties agree that the defendant perm ssibly collected ticket
revenue for the plaintiff’s event, that the plaintiff nmade an
advance paynent of $95,000, and that the ticket revenues and
advance paynent of $95, 000 were to be applied toward paynent of the
def endant’ s expenses. The parties also agree that pursuant to
paragraph 3(c) of their contract a partial refund of the advance
paynent woul d be made by the defendant or additional conpensation
over the advance paynent would be paid by the plaintiff depending
on whether the defendant’s actual expenses exceeded $95, 000.
According to Harold M Wi denfeld, the defendant’s Vice-President
for Legal & Business Affairs, “for the instant event, the fees and
costs exceeded by $21,258.41 the ticket sales and any advance

paynents nmade by plaintiff on the fees and costs of the event.”



Mor eover, an accounting statenment prepared by the defendant dated
Cctober 21, 2000 shows total service charges anounting to
$185,489.98, and, if this figure is accurate, paragraph 3(c) of the
I i cense agreenent would require the plaintiff to make an additi onal
paynment on expenses to the defendant. Finally, paragraph 4 of the

license agreenent and paragraph 11 of the rider prinma facie

precluded the plaintiff fromselling food and refreshnents at its
cultural event. The burden on this notion then shifted to the
plaintiff to produce evidence in adm ssible formshow ng that there

is an issue of fact which nmust be tried. (See, Alvarez v Prospect

Hospital, supra.) The plaintiff successfully carried this burden.

Ashraful Hasan’s allegation based on observations of the crowds
attending the event that ticket revenues exceeded the anount
accounted for by the defendant has created an i ssue of fact in that
regard. The record in this case also shows that there is an issue
of fact pertaining to whether the defendant accurately accounted
for its expenses. For exanple, according to Hasan, after the event
Frank d eeson provided himwith a prelimnary accounting show ng
that the defendant had incurred expenses of $96, 090, but when the
plaintiff subsequently pressed the defendant for revenue derived
fromticket sales, the defendant clained that its expenses total ed
$171,358. (The “final settlenent” statenent dated Cctober 21, 2000
actually clains “total service charges” anounting to $185, 489. 98.)

There is also an issue of fact pertaining to whether the actua



agreenent of the parties permtted the plaintiff to sell food and
refreshnents at its cultural event. It is true that paragraph 4 of

the license agreenent and paragraph 11 of the rider prima facie

forbade the plaintiff fromgenerating revenue fromthe sal e of food
and refreshnents and it is also true that the parol evidence rule
“bars adm ssi on of any prior or contenporaneous oral agreenent that
may vary or add to the terns of a fully integrated, witten

agreenment ***.” (Rong Rong Jiang v Tan, 11 AD3d 373.) However, in

view of the parties course of conduct, including, inter alia, the
defendant’s permtting the plaintiff to sell food at the prior
event held in 1998, deeson’s all eged understanding that the 2000
event would be a repetition of the 1998 event, and deeson’s
alleged aid in setting up the refreshnent area before informng the
plaintiff that his superiors had “changed their mnd” about the
sal e of food, the court cannot determ ne here whether the |icense
agreenent, although a lengthy one, fully and accurately expresses
the actual contract nade by the parties. Unfortunately, neither
side took deeson’s deposition nor submtted his affidavit.
Finally, contrary to the defendant’ s contenti on, danmages al |l egedly
accruing fromthe prohibition on the sale of food and refreshnents

are not too speculative to be recovered. (See, Kenford Co., Inc.

v Erie County, 67 Ny2d 257.) The plaintiff’s demand for damages

accruing fromlost profits in the anount of $100,000 is based on

its experience at the 1998 event.



The remaining branches of the defendant’s notion are
deni ed.

Short form order signed herewth.

J.S. C
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