SHORT FORM ORDER

NEW YORK SUPREME COURT - QUEENS COUNTY

Present: HONORABLE PETER J. KELLY | AS PART 16
Justice
HANNAH COHEN, | NDEX NO 12677/00
Pl aintiff, MOTI ON
DATE AUGUST 4, 2004
- against -

MOTI ON

ALAN EGELMAN, M D., ROBERT CAL. NO 6

BERNSTEIN, M D., ROBERT COHEN, M D
and RONALD HOFFMAN, M D.

Def endant s.

The follow ng papers nunbered 1 to 12 read on this notion by defendant
Ronal d Hof f man, M D. for summary judgnent dism ssing plaintiff’s conpl aint.

Paper s

Nunber ed
Notice of Motion - Affidavits - Exhibits ......... 1-7
Answering Affidavits - Exhibits .................. 8-10
Reply Affidavits ........ .. . . . 11-12

Upon the foregoing papers it is ordered that the notion is granted.

In this nedical malpractice action, plaintiff alleges that from
May 1999 to Novenber 1999, Dr. Hoffman departed fromthe accepted standards
of nedical care by failing to include nultiple sclerosis (hereinafter
referred to as "M5") as a possible diagnosis for her several conplaints,
failing to recommend a neurological examnation and failing to order
| aboratory tests to confirmthe disease. This failure, plaintiff contends,
deprived her of receiving prophylactic nedication which was a substanti al
contributing factor to injuries for which she was treated i n Novenber 1999
during a 10-day admi ssion in Long Island Jewi sh Medical Center.

"In a nedical nalpractice action, a plaintiff, in opposition to a
def endant physician’s summary judgnent notion, nust submt evidentiary
facts or materials to rebut the prima facie showing by the defendant
physician that he was not negligent in treating plaintiff so as to
denonstrate the existence of a triable issue of fact" (Anderson v Lamaute,
306 AD2d 232, 233, quoting Alvarez v Prospect Hosp. , 68 Ny2d 320, 324).




The requisite el enents of proof are a deviation or departure from accepted
practice and evidence that such departure was a proxi mate cause of injury
or damage (Anderson v Lamaute, supra; Holbrook v United Hosp. Med. Ctr.,
248 AD2d 358). Concl usory or speculative expert affidavits have no
probative force and are insufficient to raise an issue of fact (Alvarez v
Prospect Hosp., supra; Holbrook v United Hosp. Med. Ctr., supra; Yasmin v
Manhattan Eye, Ear & Throat Hosp., 254 AD2d 281).

In the case at bar, Dr. Hoffman has nmade out a prina facie show ng

entitling himto sunmmary judgment dismissing the conplaint. Dr. Hoffman
has submitted the affirmation of Irwin Schlesinger, MD. who is board
certified in neurology and neurophysiol ogy. Dr. Schl esinger concluded

that, after reviewng all the pleadings, nedical records, the deposition
transcripts, and other rel evant docunents, Dr. Hoffnan proceeded properly
and in accordance with good and accepted nedical practice during the
approximately six nonths he treated the plaintiff. Dr. Schlesinger opines,
W thin a reasonabl e degree of nedical certainty, that there were no acts or
failures to act by Dr. Hoffrman which caused or contributed to plaintiff’s
clainmed injuries.

I n support of these opinions, Dr. Schlesinger attests that there is no
specific test for M5 as nmaki ng such a diagnosis is a process of elimnating
all other possibilities. According to Dr. Schlesinger, the conplaints and
synptons expressed by plaintiff when she first presented to Dr. Hoffrman in
May 1999 were non-specific and did not include a history of multiple
transi ent neurol ogi cal dysfunction lasting nore than 24 hours. | ndeed,
Dr. Schl esinger points out, plaintiff disclosed she had short bouts of
slurred speech, nunb |egs, face, tongue, and tingling arns which |asted
only a few mnutes, and fatigue and flu-like synptons foll ow ng exercise.
Dr. Schl esinger avers that based on plaintiff’s history and synptons,
including plaintiff’s disclosure of a famly history of thyroid disease,
Dr. Hof fman appropriately consi dered di agnoses of Chronic Fatigue Syndrone
and Lyne di sease, and appropriately treated and tested plaintiff torule in
or out these diseases. Addi tionally, testimony reveal ed, and
Dr. Schlesinger notes in his affirmation that plaintiff subjectively
noti ced a decrease in slurred speech and i nproved energy with the treatnent
she received fromDr. Hoffman.

Moreover, Dr. Schl esinger states that there was no del ay i n di agnosi ng
plaintiff as the criteria for possible M5 can take years to manifest. He
al so notes that plaintiff did not have a flare up during the six nonths she
was treated by Dr. Hoffman. According to Dr. Schlesinger, M5 would be
suspected if plaintiff had experienced at Ileast tw episodes of
neur ol ogi cal dysfunction separated by at |east one nonth and the | ocation
of lesions revealed by MR are in at least two distinct sites in the
central nervous system Significantly, Dr. Schlesinger states, it was not
until Novenber 9, 1999 that plaintiff disclosed to Dr. Hoffman that in 1991
an MRl had been performed which revealed a lesion in the parietal |obe.
Dr. Schlesinger states, upon such disclosure, Dr. Hoffnman appropriately
considered Ms as a differential diagnosis and pronptly referred plaintiff
to a neurol ogi st.



Furthernore, since Dr. Schl esi nger states M5 has no cure, there was no
| ost opportunity for a cure. According to Dr. Schlesinger, the injuries
all eged by plaintiff are all part and parcel of the nulti-varied effects of
M5 which plaintiff would experience no matter when she was diagnosed
because they are sinply sequel ae of the disease.

The affirmation of plaintiff’s expert does not set forth the expert’s
medi cal qualifications. Thus, as the court does not have a basis upon
whi ch to conclude that plaintiff’s expert was qualified to render an expert
opinion (See, Daum v Auburn Menorial Hosp., 198 AD2d 899; cf., Menzel v
Pl ot ni ck, 202 AD2d 558), plaintiff's proof is insufficient to denonstrate
the existence of a triable issue of fact (See, Daum v Auburn Menori al
Hosp., supra).

In any event, the assertions in the affirmation are insufficient to
rebut Dr. Hoffrman’s prima facie showing. The affirmation does not address
the assertions by Dr. Schlesinger that plaintiff did not have a history of
mul ti pl e transi ent neurol ogi cal dysfunction, that Dr. Hof f man appropriately
considered and treated plaintiff for other diseases, and that plaintiff
woul d have experienced the sanme nmulti-varied effects of M5 no natter when
t he di agnosis was made. Additionally, plaintiff’s expert does not address
Dr. Schlesinger’s avernents that it can take years to diagnose MS. These
om ssions by plaintiff’s expert are fatal (See e.qg., Dennis v St. Peter’'s
Hosp., 163 AD2d 703).

Mor eover, even accepting as true the avernents by plaintiff’s expert
that during plaintiff’s initial visit Dr. Hoffman shoul d have consi dered M5
as a possible diagnosis, it has been held that a nere delay in diagnosis
does not necessarily constitute a departure from accepted practice (See
e.qg., Margolese v Uribe, 238 AD2d 164). For liability to be inposed, it
nmust be denonstrated that the nedical provider’s diagnosis and treatnent
decision was sonething less than a professional nedical determ nation
(lbguy v State, 261 AD2d 510). Such a denpnstration was not nade by
plaintiff’s expert. Thus, the plaintiff’s expert failed to show how the
care and treatnment rendered by Dr. Hoffrman proximately caused plaintiff’'s
injuries (See, Anderson v Lanmaute, supra; Yasmn v Minhattan Eye, Ear &
Throat Hosp., supra).

Hence the requi site nexus between the mal practice allegedly conmtted
by Dr. Hoffman and the diagnosis of M5 is mssing (See e.qg., Koeppel v
Park, 228 AD2d 288). Under the circunstances, the affirmation of
plaintiff’s expert is inconpetent to denonstrate that the treatnent
provided by Dr. Hoffman failed to conport with accepted nedical practice
and that such failure was the proxi mate cause of plaintiff’s injuries (See
Margol ese v Uri be, supra; Koeppel v Park, supra).

Accordingly, the notion for sunmary judgnment is granted and the
conplaint is hereby severed and di sm ssed as to defendant Ronal d Hof f man,
M D.

Dat ed: DECEMBER 14, 2004




Peter J. Kelly, J.S.C



