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In this action to recover danages for discrimnation in
t he wor kpl ace, defendant Hi ghland Care Center Inc., seeks an order
granting summary judgnent dism ssing the conpl aint.

Plaintiff Anne Marie Charles, an African-Anerican, was
born in 1939 and cane to the United States fromHaiti. In 1975 she
was hired by Hi ghland Care Center, Inc. (H ghland) as a certified
nursi ng assistant (CNA). Hi ghl and operates a nursing hone and
health care facility in Jamaica, New York. I n Septenber 1998
Ms. Charles took a |eave of absence from Hi ghland and attended
cl asses so that she could obtain license as a |licensed practical
nurse (LPN). M. Charles returned to work at Highland as a CNA in
Novenber 1999, and in April 2000 she took and passed the LPN
certification exam nation and received her |icense. Hi ghl and
thereafter offered her a position as a LPN, which she accepted.

On the evening of January 22, 2001, a conatose patient

identified here as "Doe" was admitted to Highland, at which tine



t he patient was exam ned by a physician’s assistant and a Hi ghl and
physi ci an prescribed certain nedications to be adnministered to the
patient. Hi ghland’s standard procedures required that the
physician’s prescriptions be faxed to an off-site pharmacy who
woul d then deliver the ordered nedication to Hi ghland in separate
blister packs designated for each patient. Upon receipt, the
i ndi vi dual blister pack woul d be brought to the appropriate floor
and placed in that floor’s nedication cart. Highland s business
records establish that the prescriptions for Doe were faxed to the
phar macy.

LPN s at Hi ghland are assigned discrete nursing duties.
An LPN assigned to serve as the Medication Nurse on any given day
is responsible for admnistering prescribed nmedication to each
patient on her assigned fl oor and addressing any issues related to
this function. A LPN assigned to serve as a Charge Nurse occupi es
the nursing station on her assigned floor and directs the
activities of the CNAs, processes paperwork and engages in other
general nursing duties. The Medication Nurse’'s duties include
visiting each patient’s roomw th a nedication cart at certain pre-
designated tines. The cart contains a "Medex" sheet for each
patient stating the type and dosage of nedication to be
adm nistered to the particular patient and the tine of day the

medi cation is to be adni ni stered.



On January 23, 2001, the norning after Doe was admtted,
Ms. Charles worked the 800 A M to 4:00 P.M shift, and was
assigned to serve as the Medication Nurse on Doe’s floor. The
physician’s order, as reflected on the Medex sheet directed that
t he drugs Predni sone, KCL, HCTZ, Lovenox and Synthroid were to be
adm nistered to Doe at 10:00 A M that norning. Ms. Charles
updat ed Doe’ s Medex sheet and di scovered that his medication was
m ssing from the medication cart. Ms. Charles testified at her
deposition that she advised Leon Metillus, the Charge Nurse, that
t hese nedications were mssing fromthe chart. M. Mtillus is a
LPN and is also Haitian. After conpleting her 10:00 A M rounds,
Ms. Charles testified that she tel ephoned t he pharnmacy and was told
that the nmedi cati ons had not been delivered, and that the pharnacy
would do its best to deliver the nedications. At the end of her
shift at 4:00 P.M, M. Charles she advised Marie Danour, the
Charge Nurse who was com ng on duty, that Doe’s nedicati on had not
been received fromthe pharmacy. M. Danour, is also Haitian, and
was serving as both the Charge Nurse and Medication Nurse during
the night shift. At no tinme between her discovery that Doe’s
medi cati on was mi ssing and the end of her shift, did Charles inform
her nursing supervisor, or a physician, or anyone else that could
provi de responsi ve nedical care, that a comatose pati ent under her

care as Medication Nurse had not received his prescribed



medi cati on.

Doe’ s nmedi cati on was not received during Danmour’s shift
and she failed to ascertain whether Charles had informed her
nursi ng supervisor or other superiors that Doe’'s nedication was
unavai l able. Edith Santiago, who is Filapino, was the Medication
Nurse on the 8:00 AM to 4:00 P.M shift on January 24, 2001. By
the tinme Santiago went on duty, Doe’ s nedications had not been
del i vered and she was thus unable to adm nister the nedications to
the patient. Ms. Santiago also failed to confirm with her
supervi sors whether this situati on had been reported to themby one
of the Medication Nurses on a previous shift. That afternoon the
physician’s assistant Eva Schneider |earned that Doe had not
received the prescribed nmedications and she imediately inforned
seni or managenent and advi sed that the failure to adm ni ster Doe’s
medi cation could have caused adrenal insufficiency and had the
potential to be life threatening. Doe’s nedications were obtained
and adm nistered to himon January 24, 2001.

Hi ghl and’ s managenent i medi ately i nvesti gated t he events
surrounding the failure to obtain and adm ni ster the nedications to
Doe. Hi ghl and determned that M. Charles, M. Danour and
Ms. Santiago were all participants in the chain events that
resulted in the failure to admnister nedications to Doe.

Ms. Charles did not work on January 24, 2001. On January 25, 2001



she reported to work and was interviewed, in the presence of her
union delegate, by Vishnu Randass, Hi ghland’s nursing care
coordi nator and a regi stered nurse. Padma Lew s- Marks, Highland’ s
assistant adm nistrator, and WIliam Scal es, Hi ghland s associate
di rector of nurses, were al so present at this neeting. M. Charles
testified that M. Randass told her that she was term nated because
she failed to give Doe his nedications at 10:00 A M and failed to
make any attenpt to call the pharnmacy, and that she informed him
that she had tel ephoned the pharmacy and that she also told the
Charge Nurse, M. Metillus that the nedications were m ssing from
her cart. M. Charles testified that M. Randass and Ms. Lew s-
Mar ks both tol d her that she was the Medicati on Nurse, that she was
responsible for the nedications and was supposed to call the
pharmacy, and that she was supposed to notify her supervisor.
Ms. Charles testified that she had notified the Charge Nurse who
was responsible for obtaining anything from the outside. M.
Charl es al so questioned the duties the Charge Nurse, arguing that
she had 40 patients to give nedication to and other duties, while
the Charge Nurse was only sitting and doi ng paperwork and naki ng
phone calls. Highland determ ned that Ms. Charles bore the brunt
of the responsibility as she was the Medication Nurse, and had
allowed an entire day to pass without alerting her supervisor or a

physi ci an that a comatose patient in her care had not received any



medi cation prescribed to himthat day, and failed to docunment this
event . Ms. Charles was termnated on January 25, 2001, and
Ms. Danour and Ms. Santiago were each given witten warnings and
suspended for three days. M. Metillus, when questioned by
M. Randass, initially stated that Ms. Charles never advised him
that Doe’ s medi cati on had not been delivered. Several days |ater,
after Ms. Charles was term nated, M. Metillus submtted a witten
statenent in which stated that the nurse (Ms. Charles) had advi sed
himthat she did not have the nedication for the patient, that he
told her to call the pharmacy and fax the nedication orders and to
notify a supervisor and that the nurse did not get back to himon
this matter. M. Metillus statenment was not notarized.

Ms. Charles alleges in her conplaint that she was
term nated fromher enpl oynent due to her age and national origin.
Plaintiff also alleges a clai mfor damages based upon t he negli gent
training, hiring and supervision of its enpl oyees which resulted in
the all eged discrimnatory conduct.

Def endant Hi ghl and now seeks an order granting sunmary
judgnment dismssing the conplaint in its entirety. Def endant
asserts that plaintiff cannot establish a cause of action for
di scrimnation in enploynent and t hat she was term nated due to her
unsatisfactory job perfornance. Def endant also asserts that

plaintiff’s negligent hiring claimis barred by the provisions of



t he Workers’ Conpensation Law. In support of its notion defendant

has submitted the deposition transcripts, or portions thereof, of

the follow ng current or former Hi ghl and enpl oyees: Vi shnu Randass,

W1 1iam Scal es, Chai mKam netzky and Padrma Lew s- Marks. Def endant

has al so submtted affidavits fromenpl oyees Dr. Mark CGonbert and
Bar bara CGerchi ck, and copi es of business records pertaining to the
LPN s shifts and assignnents, the medications prescribed for Doe,

i ncident reports and disciplinary reports.

Plaintiff, in opposition, asserts that M. GCerchick’s
affidavit is not adm ssi bl e as she was not enpl oyed by Hi ghl and at
the time of plaintiff’s termnation and that Dr. Gonbert’s
affidavit is not adm ssible as he was never identified as either a
fact or expert witness. Plaintiff also asserts that the deposition
transcri pts of Randass, Scal es, Kam netsky and Lew s-Marks which
was submitted by the defendant is inadm ssible as the deponents
failed to execute the transcripts. Plaintiff, however, has
submtted the full transcripts of these deponents’ testinony in
opposition to the notion for summary judgnent.

Plaintiff, in opposition asserts that triable issues of
fact exist as to her discrimnation claim In support of her claim
of discrimnation based on age, plaintiff states that at the tine
of her term nation she was 61 years ol d and was perhaps the ol dest

LPN enpl oyed by Highland. Plaintiff asserts that the Charge Nurses,



Danour and Santiago, were then aged 47 and 49, that these Charge
Nurses were also aware of the fact that the nedications had not
been delivered, that they had failed to properly annotate the fact
that Doe’ s nedici nes were not present in their 24 Hour Reports and
had also failed to so informtheir supervisors of the problem but
they were not term nated or disciplined. Plaintiff clainms that M.
Mellitus at first lied to his supervisors and that he was not
disciplined at all. Plaintiff clains that M. Randass nmade
i mproper comments referring to Ms. Charles’ age, based on the fact
that after working for Highland for 25 years as a CNA, she went to
school to becone an LPN, and that Ms. MIler, an evening shift
nurse referred to her as an "old nurse’s assistant”. It is further
asserted that three weeks after M. Charles was term nated,
Hi ghl and hired an 18 year old LPN, and that all of the LPN s hired
thereafter were significantly younger than Ms. Charles. In support
of her claim of discrimnation based upon national origin,
plaintiff stated that Ms. Padna Lew s-Marks fired the Director of
Nurses, who is Haitian, and further stated that Hi ghland "kept
firing Haitian nurses all the tine." Plaintiff’s counsel also
asserts that Chai mKam net zky, the owner of Hi ghland, testified at
hi s deposition that he made fun of the union organizer’s | anguage
and that the organizer is Haitian.

At the outset, the court finds that the deposition



transcripts relied upon by the defendant are adm ssible. Each
deponent was an enployee at H ghland at the time of their
respective deposition, the deposition transcripts are certified by
a court reporter and were submtted by plaintiff’s counsel to the
witness for review and execution. Contrary to plaintiff’s
assertion, the failure of the deponents to execute the transcript
does not bar the use of the transcript by the defendant. (See
CPLR 3116[a].) The court further finds that the affidavits of
Ms. Gerchick and Dr. Conmbert are admi ssible. Dr. Gonbert is an
enpl oyee of Highland and his affidavit is offered to attest to the
nat ure of the nedi cations that were prescribed to Doe, but were not
adm nistered during M. Charles’ shift. Plaintiff has not
established that she served any discovery demands which required
that Dr. Gonbert be listed as a witness, and his affidavit is only
offered as a fact wtness as regards the properties of the
prescri bed nedi cations. The court rejects plaintiff’s claimthat
the failure to disclose the identity of Dr. Gonbert is prejudicial.
Plaintiff and her counsel at all tines were aware of the specific
nmedi cati ons and coul d have, if desired, consulted with a physician
or pharmaci st of her own choosing or sought the deposition of a
Hi ghl and physician. As regards Ms. Cerchick, she was not hired as
the Director of Nursing until after the plaintiff filed her note of

issue on January 20, 2004. Hi ghl and, thus, could not have



previously identified this individual as a witness. Inasnuch as
Scal es, Randass and Lewi s-Marks all left their enploynent wth
Hi ghl and after their depositions and prior to the service of the
instant notion, H ghland is not precluded from submitting an
affidavit by its current Director of Nursing. It is noted that
Ms. Gerchick, in her affidavit, sets forth the duties assigned to
nurses at H ghland, which is consistent with the deposition
testinmony of the now forner enpl oyees, and also identifies certain
busi ness records which were previously provided to plaintiff’s
counsel

Turning now to Ms. Charles’ claim it is well settled
that a plaintiff alleging racial or age discrimnation in
enpl oyment has the initial burden to establish a prima facie case
of discrimnation. To neet this burden, plaintiff nmust show that
(1) she is a menber of a protected class; (2) she was qualified to
hold the position; (3) she was termnated from enploynent or
suf f ered anot her adverse enpl oynent action; and (4) the discharge
or ot her adverse action occurred under circunstances givingriseto

an inference of discrimnation (see Forrest v Jewish GQuild for the

Blind, = Ny2d __, 2004 N. Y. LEXIS 3489 [2004]; Ferrante v Am

Lung Assn., 90 Ny2d 623, 629 [1997]). The burden then shifts to

t he enpl oyer "to rebut the presunption of discrimnation by clearly

setting forth, through the introduction of adm ssible evidence,



| egitimate, independent, and nondi scrimnatory reasons to support
its enploynment decision” (id. [citations omtted]). |In order to
neverthel ess succeed on her claim the plaintiff nust prove that
the legitimte reasons proffered by the defendant were nerely a
pretext for discrimnation by denonstrating both that the stated
reasons were fal se and that discrimnation was the real reason (see
id. at 629-630).

The standards for recovery under the New York State Human
Ri ghts Law (see Executive Law 8§ 296[1]) are the sane as the federal
standards wunder title VII of the Cvil R ghts Act of 1964

(42 USC § 2000 et seq.) (see Mttl v New York State Div. of Human

Ri ghts, 100 Ny2d 326, 330, [2003]). Thus, "because both the Human
Rights Law and title VIl address the sane type of discrimnation,
afford victins simlar forns of redress, are textually simlar and
ultimately enpl oy the sane standards of recovery, federal case | aw
inthis area al so proves hel pful to the resolution of this appeal”

(Matter of Aurecchione v New York State Div. of Human Rights,

98 Ny2d 21, 26, [2002]; _see also Forrest v Jewish Guild for the

Bli nd, supra).

To prevail on their sunmary judgnment notion, defendant
must denonstrate either plaintiff's failure to establish every
elenent of intentional discrimnation, or, having offered

| egitimate, nondi scrim natory reasons for their chall enged acti ons,



the absence of a material issue of fact as to whether their
expl anations were pretextual. The first two el enents necessary to
establish a claimof discrimnation are not in dispute. Plaintiff
is an African-Anerican wonan fromHaiti, and was qualified to work
at Hghland as a LPN and to be assigned to the position of
Medi cation Nurse. At the time she was termnated from her
enpl oynment plaintiff was 61 years ol d.

Here, the defendant has denonstrated the absence of a
prima facie case of discrimnation under Executive Law 8§ 296 and
that it had a facially valid, independent, and nondiscrim natory

reason to discharge the plaintiff (King v Brooklyn Sports C ub,

305 AD2d 465 [2003]; Ooss v Good Samaritan Hosp., 300 AD2d 457

[ 2002]; Jordan v Anerican Intl. Goup, 283 AD2d 611 [2001]).

Plaintiff has not mneet her burden of raising a question of fact
wi th respect to whether the clained reason for her term nation was,
inreality, nerely a pretext for illegal discrimnation. The court
finds that plaintiff has produced nothing beyond Dbare,
unsubstanti ated assertions of aninus toward her because of her
national origin and age. Plaintiff testified that no one at
Hi ghland directly or indirectly made any remarks to her regarding
her national origin. Plaintiff’s claimthat H ghland was "al ways
firing Haitians" is not supported by the evidence and the fact that

the Director of Nursing was term nated does not establish a bias



agai nst Hai ti ans. Furt her nor e, the court has exam ned
M. Kam netzky's testinony and finds that plaintiff’s counsel’s
characterization of his testinony is inaccurate. Although counsel
seeks to portray M. Kam netzky as a man who made fun of the
Hai ti an | anguage, and by inplication was biased, M. Kam netzky in
fact testified that he and a Haitian union organi zer engaged in
good natured ribbing, and that he thought the organi zer was a "very
nice guy." M. Kamnetzky testified, 1in substance, that
Ms. Charles made a serious error in judgment, and that when
confronted by managenent, she was belligerent and failed to take
responsi bility for her actions.

As regards plaintiff claimof discrimnation based on her
age, the two isolated coments allegedly made by Ms. MIller, an
eveni ng nurse supervi sor, and M. Randass, a day nurse supervi sor,
are insufficient to establish a discrimnatory aninms on the part
of Highland. M. MIller allegedly stated to plaintiff that she was
"an old nurse’'s assistant®™ and this coment was reported by
plaintiff to the Director of Nursing. This coment is anbi guous
and may have referred to the fact that plaintiff had worked at the
facility as a nurse’s assistant for 25 years prior to her obtaining
her license as an LPN. M. Randass’ all eged coment only reveals
a |l ack of understanding on his part as to why Ms. Charles wanted to

go to school to obtain her LPNlicense. As regards the ages of the



LPNs at Hi ghl and, the evidence presented establishes that there was
at | east one other LPN on staff who was 62 years old, and the ot her
LPNs were aged 24, 25, 27, 30, 39 and two were aged 50 at the tine
plaintiff was termnated in 2001. The fact that Hi ghland hired an
18 year old LPN several weeks after plaintiff was termnated is
insufficient, in itself, to establish a claim of discrimnation
based upon age. The court finds that no evidence has been
presented that raises a triable issue of fact regarding
di scrimnation in enploynment on the basis of age.

Contrary to plaintiff’s assertions, there is anple
evidence that plaintiff was discharged, not because of unlawful
di scrim nation, but because of her unsatisfactory job performance.
It is undisputed that plaintiff, a Medication Nurse, was aware of
the fact that nedication for Doe, a conatose patient under her
care, had not been delivered to H ghland and therefore coul d not be
adm nistered at any time during her 8 hour shift. Doe was unable
to comuni cate and therefore was entirely dependent upon the staff
of Highland to provide adequate and proper nedical care. The
failure to admnister the prescribed nedications in a tinely
fashi on coul d have had endangered his health and wel fare. Al though
plaintiff asserts that she nade a telephone call to the offsite
pharmacy, she only reported the problemto the Charge Nurse, who

was al so a LPN and did not report the problemto her supervisors or



a physician. Wen confronted by her supervisors, plaintiff sought
to blane the Charge Nurse, rather than recognize her errors in
j udgnment and accept responsibility for her own acts or om ssions.
Bot h Ms. Danmour and Ms. Santi ago, the Medicati on Nurses who cane on
duty after plaintiff’s shift received witten warnings and were
suspended for three days.

Plaintiff’s present assertion that there is no evidence
that Doe’ s prescriptions were faxed to the pharmacy prior to the
begi nni ng of her shift and that Ms. Danmour was responsi ble for this
error, does not raise any triable issues of fact as regards her
discrimnation claim At the tine plaintiff cane on duty she was
responsi bl e for the adm nistrati on of nedications to Doe, she knew
that the nmedications were not in her cart, |earned that they had
not been delivered to the facility and failed, throughout her 8
hour shift, to informher supervisors of the problem Based upon
the facts presented, Highland could chose to deem Ms. Charles the
prime offender in this chain of events, and could chose to
term nate her. However, there is no evidence the decision to
termnate her was notivated by a racial or age bias. M. Danour
and M. Mellitus are also Haitian, and disciplinary actions were
t aken agai nst Ms. Danmour and Ms. Santiago. M. Mellitus was not
responsible for the adm nistration of mnedications and was not

plaintiff’s supervisor, and there was not subject to any



di sciplinary actions. The court finds that under the circunstances
presented here, plaintiff has not raised any triable i ssues of fact
and Hi ghland established a non-discrimnatory reason for

plaintiff’s termnation (see Prandip v Building Service 32B-J

Health Fund, 308 AD2d 523 [2003]; Scott v Giticorp Servs.,

91 Ny2d 823, 825[1993]; King v Brooklyn Sports O ub, supra; Jordan

v_Anerican Intl. Goup, supra; cf. Mttl v New York State D v. of

Human Rights, supra; Ferrante v Anerican Lung Assn., supra at

631). Therefore, defendant’s notion for sunmary |judgnent
dismssing plaintiff’s first cause of action for enploynent
di scrimnation conplaint is granted.

Plaintiff’s second cause of action for negligent hiring,
training and retention of its enployees is disnm ssed. An enployee
may not sue his or her enployer for injuries caused by negligent

supervi sion (see Rosario v Copacabana Ni ght O ub, 1998 W 273110,

1998 US Dist LEXIS 7840 [1998]; Ross v Mtsui Fudosan,

2 F Supp 2d 522, 532; Silberstein v Advance Mg. Publs.,

988 F Supp 391; Nagle v Franzese, 1991 W 4736, 1991 US Di st LEXI S

519 [1991] ), negligent hiring (see Rosario v Copacabana Ni ght O ub

supra; Chrzanowski v Lichtrman, 884 F Supp 751; Nagle v Franzese,

supra) or negligent retention of its enployees (see generally Wife

v Sibley, Lindsay & Curr Co., 36 Ny2d 505 [1975]; Maas v Cornel

Univ., 253 AD2d 1, 3-4 [1999]; Walker v Wight Wtchers




International, 961 F Supp 32, 35 [1997]; Brown v Bronx Cross County

Medi cal Group, 834 F Supp 105, 109 [1993]; OBrien v King Wrld

Productions, Inc., 669 F Supp 639, 641 [1987]).

In view of the foregoing, defendant’s notion for sunmary
j udgment dismissing the conplaint inits entirety is granted.

Settl e order.

J.S. C




