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NEW YORK SUPREME COURT - QUEENS COUNTY

Present: HONORABLE THOVAS V. POLI ZZI | AS PART 14
Justice
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| SHWAR CHAND
Pl aintiff, Mbt i on
Date COctober 26, 2004
- agai nst -
Mot i on
MOHAMVAD ASGHAR, Cal . No. 9

Def endant .

The foll owm ng papers nunbered 1 to 7 read on this notion by

def endant for summary judgnment dismissing plaintiff’s conplaint
due to plaintiff's failure to sustain a serious injury pursuant
to I nsurance Law § 5102(d).

PAPERS

NUVBERED
Notice of Motion-Affidavits-Exhibits...... 1-4
Answering Affidavits...................... 5-7

Upon the foregoing papers it is ordered that this notion is
di sposed of as foll ows:

For the past several years there have been many deci sions,
both at the trial and appellate levels, attenpting to interpret
the definition of “serious injury” as set forth in Insurance Law
§ 5102(d). Oher than the obvious serious injuries, i.e., death
or di smenbernent, the decisions have been confusing, unsettling
and conpl ex. The issue has narrowed down to soft tissue injuries
and the conflicting nedical affirmations submtted in support as
well as in opposition to notions for sunmary judgnment pursuant to
CPLR 3211 and 3212, to dismss plaintiff(s)’ conplaint. The
opposing parties, in our adversarial systemof justice are, in
effect, asking this court, to determne withinits finite w sdom
the credibility of the nedical experts, as a matter of |aw

Initially defendant(s) submts nmedical affirmtions which
clearly, definitively and wi thout any doubt or hesitation, after
t he usual cursory 15 minute physical exam nation of plaintiff(s),
affirmunder penalty of perjury, that plaintiff(s) has not

1



sustained a serious injury. This IME |ndependent Medi cal

Exami nation, is neither independent nor truly a nedical

exam nation. Are we to obscure the truth and accept the fiction
that the exam ning doctor, retained by the defendant(s) to
conduct a physical exam nation, being paid by the defendant(s)
for his or her exam nation and report, and to be further paid, in
futuro, for his testinony at a trial of the action, is

i ndependent? Nothing can be further than the truth. Nor does
this scenario absolve the plaintiff(s)’ attorney(s) fromthe sane
fiction that plaintiff(s)’ expert is totally free of any
prejudi ce. Any doctor, not adhering to the unwitten code of
either finding a “serious injury” or denying the existence of
sane, will no |onger have that annuity incone generated by his or
her interpretation of the x-ray films, MR filnms, CT scans,

EEG s, EMG s, etc., etc., etc. The statute and case | aw have
created a battle of experts and this court, cannot, as a matter
of law, determne the credibility of the nedical professionals
based upon their affirmations.

It is therefore, this court’s considered opinion, that in
ot her than the obvious serious injuries, the notions for summary
j udgnment shoul d be denied. The experts will then testify during
the trial, be subjected to the usual vigorous cross exam nation
of opposing counsel and let the jury decide, as a question of
fact, which of the experts it believes presents a nore credible
picture of a plaintiff’s injury and whether or not it is “serious
Injury”.

| nasnmuch as the nedical affirmations submtted herein create
a triable issue of fact on the question of whether plaintiff
sustained a serious injury, defendant’s notion is deni ed.

Dat ed: January 18, 2005
Thomas V. Polizzi, J.S.C



