VEMORANDUM

SUPREME COURT : QUEENS COUNTY
| A PART 4

X

In the Matter of the Application of | NDEX NO. 25754/ 04
BRONX ENVI RONMENTAL HEALTH AND
JUSTI CE, | NC., BY: GRAYS, J.

Petitioner,

DATED:

For a Judgnent pursuant to CPLR
Article 78 And for Declaratory
Rel i ef pursuant to CPLR § 3001

- agai nst -

NEW YORK CI TY DEPARTMENT OF
ENVI RONVENTAL PROTECTI ON,

Respondent .

I n this Article 78 proceedi ng petitioner
Bronx Envi ronnental Health and Justice, Inc. (Bronx Environnental)
seeks judgnent vacating the findings of respondent New York City
Department of Environnmental Protection (DEP) dated July 16, 2004,
whi ch sel ected the Mosholu golf course located in Van Cortl andt
Park, Bronx, New York as the preferred site for a water treatnent
chemi cal plant (WIP), and ordering the DEP to comence additi onal
SEQRA and CEQR proceedings and awarding it attorney’s fees, costs
and di sbursenents. Petitioner separately noves for an order
permtting it to file a late expert’s affidavit.

Petitioner Bronx Environnental is a non-profit conmunity
organi zation dedicated to working for the interests of the

Moshol u nei ghbor hood in Br onx Count vy, New Yor k.



Bronx Environnental’s nenbers |ive, work, and/or attend school and
engage in recreational activities near Van Cortl andt ParKk.

Respondent DEP is the | ead agency pursuant to SEQRA. The
DEP is the applicant as well as the entity that approves the
application for perm ssion to construct and operate the WP.

The Croton Watershed—-a series of interconnected
reservoirs and | akes located primarily in Wstchester, Dutchess
and Putnam counties--is one of New York City' s three principal
drinki ng water sources, supplying between 10%and 30%of the Gty’'s
requi renents. In 1992, after preparing a report concluding that
filtration would be necessary to ensure the safety of water from
the Croton Watershed, the City entered into a stipulation with the
New York State Departnent of Health acknow edging that State and
Federal law required it to build a filtration plant. The City
agreed to conplete the design of a water treatnent plant by
July 1995, and conplete construction by July 1999. In 1993, the
United States Environnental Protection Agency determ ned that the
Surface Water Treatnment Rule (40 CFR 141.70-141.75) required the
Cty to filter and disinfect its Croton water supply. W t hout
challenging the EPA's determination, the City began designing a
wat er treatnent plant. In 1997, the Cty's lack of progress
resulted in an action by the Federal government in the
District Court for the Eastern District of New York against the

City and the DEP for violation of Federal |[aw. The State



intervened as a plaintiff, alleging nonconpliance wth the
State Sanitary Code. Recognizing that the public interest would be
best served by resolving the litigation, the parties, in 1998,
executed a consent decree requiring filtration and disinfection of
the Croton water. The decree establishes 26 “m|estones,” or
deadlines, for stages of the water treatnment plant, including a
final Environnental |npact Statenent and approvals under the City’'s
Uniform Land Use and Review Procedure by July 31, 1999;
construction conpletion by Septenber 1, 2006; and operation by
March 1, 2007. Ml estone 14 provides that by July 31, 1999 “in the
event that use of the selected site for the [plant] requires state
| egislation, the Gty shall request state | egislation and hone rule
message fromthe City Council.” Mlestone 15 further specifies
that any such |egislation nust be obtained by February 1, 2000.
Failure to conply, under the consent decree, subjects the Gty to

substantial penalties (United States of Anerica v Gty of New York,

30 F Supp 2d 325 [1998]). In 2002, a supplenent to the
Consent Decree extended the mlestones for the conpletion of
construction. A second supplenent to extend the m|estones for the
design, construction and operation of the water filtration plant
was recently executed by the parties and was submtted to the
federal court.

As designed, the water treatnent plant is to be a

473,000 square foot industrial facility covering 23 acres, wth a



raw water punping station, finished water punping station and

tunnel linking the plant to a distribution system near another
reservoir. It will operate around the clock, seven days a week,
filtering 290 mllion gallons of water and producing up to 61 tons

of “dewatered sludge cake” daily. Once the plant is operational,
the Croton water wll be transported there for treatnent,
fluoridation, chlorination and distribution. After considering
several locations, in Decenber 1998, the Cty announced that its
preferred site was the Mdsholu Golf Course in Van Cortl andt ParKk,
the Gty's third | argest park, dedicated as parkland by an act of
the Legislature in 1884 (see L 1884, ch 522). The Court of Appeals

in Friends of Van Cortlandt Park v Gty of New York (95 NY2d 623

[ 2001] ), determned that the use of parkland for this purpose
required the prior approval of the State Legislature. In 2003,
after the Cty Council adopted a hone rul e nessage requesting the
| egislation, the State Legi slature authorized the City to alienate
t he proposed site in Van Cortlandt Park for the purpose of buil ding
and operating a water filtration plant. The State |egislation
required the City to obtain the Cty Council’s concurrence for
| ocating the plant in Van Cortlandt Park. After a public hearing,
the Gty Council adopted the required resolution on Septenber 28,
2004. The State legislation also required the DEP to prepare a

suppl enental environnental inpact statenent.



The DEP i ssued an Environnmental |Inpact Statenent (EIS) in
1999, which reviewed eight alternative sites, including the
Moshol u golf course, pursuant to SEQRA and CEQR The 1999 EI S
i ncl uded a description of the proposed project at all eight sites;
the need for the project; engineering analyses l|leading to and
alternatives to the proposed project; nethods of analysis;
descriptions of existing conditions and future conditions w thout
the project; identification and eval uati on of potential inpacts of
the project and its alternatives; mtigation neasures; and a
di scussi on of nonfiltration/watershed protection. |In August 2003,
the DEP i ssued a draft scope of work which eval uated the potenti al
significant environmental inpacts on the three sites then under
consideration, including the Van Cortlandt Park site. In
Sept enber 2003, the DEP held public hearings in the Bronx and
West chester County. In Decenber 2003, the DEP published a
Draft Supplenental EIS (DSEI'S) and hel d addi ti onal public hearings
in February and March 2004 i n the Bronx and Westchester County. On
June 30, 2004, the DEP issued the Final Supplenmental EIS (FSEIS) in
which it reviewed and conpared the potential environnmental i npact
of constructing and operating the water treatnent plant at the
three remaining sites under consideration, and identified the
Moshol u golf course in Van Cortl andt Park as the preferred site for
the water treatnment plant. On July 16, 2004, the DEP Conm ssi oner,

Chri stopher Ward, issued a Statenent of Findings, pursuant to



SEQRA/CEQR, in which he determned that the Msholu site in
Van Cortlandt Park was the nost suitable location for the
Croton water treatnent facility.

Petitioner’s nmotion for a prelimnary injunction
enj oi ning construction activities at Van Cortl andt Park was granted
by this court in an order dated January 12, 2005. The
Appel l ate Division, in an order dated February 4, 2005, granted the
DEP leave to appeal and stayed enforcenment of the order of
January 12, 2005, pending the hearing and determ nation of the

appeal (Matter of Bronx Environnental Health and Justice, Inc. v

New York City Departnment of Environnmental Protection, AD3d ,

[ February 4, 2005]).
Petitioner comenced the within Article 78 proceedi ng on
Novenber 15, 2004, and alleges that the DEP' s selection of
Van Cortl andt Park as the preferred siteis in violation of law, is
arbitrary and capricious and an abuse of discretion. Petitioner in
essence asserts that the DEP shoul d have sel ected the Eastviewsite
rather than the Van Cortl andt Park site for the construction of the
WP. Petitioner, in its first cause of action, alleges that the
DEP failed to nake avail abl e all of the underlying reports and data
that forned the basis of the DEIS and FSEIl S.
In the second cause of action, petitioner alleges that the
DEP, in viol ation of Environnental Conservation Law 8§ 8-0109(2)(b),

failed to include particulate matter air quality nodeling data in



the DSEIS to identify project-related air quality inpacts from
di esel engines and ot her nobile sources, which would have all owed
the public to have commented on the data. It is asserted that the
absence of this data is arbitrary and capricious, contrary to | aw
and an abuse of discretion. In the third cause of action,
petitioner asserts that the FSEIS failed to set forth mtigation
measures as regards an increase in particulate matter and adverse
health inpacts during construction of the facility. In the
fourth cause of action it is alleged that the DEP failed to
mnimze the potential adverse inpact of vehicular exhaust
resulting from increased truck traffic during construction on
asthma rel ated health issues in the community. The fifth cause of
action all eges that the DEP has evinced a conplete unwillingness to
involve the public in the SEQRA process, in violation of
6 NYCRR 8§ 617.3(d). The sixth cause of action alleges that the
DSEIS and FSEIS, in violation of 6 NYCRR 8 617.9(b)(5)(v), are
factually inaccurate and do not contain accurate evaluations of
range of reasonable alternatives and are subject to systemc
bi ases, such that a conparative assessnment of the sites cannot be
properly made. The seventh cause of action alleges that the
decision to construct the WIP in a section of Van Cortlandt Park
that is adjacent to a poor mnority neighborhood discrimnates
agai nst petitioner’s basic right to health and environnent, in

violation of Article I, Section 11 of the State Constitution. I n



the eighth cause of action it is asserted that the DEP, as the
governmental steward and provider of air quality, park space and
nei ghbor hood character, vi ol at ed section 8- 107 of t he
Adm nistrative Code, in that it denied the mnority comunity
surroundi ng the Van Cortlandt Park site the advantages of cleaner
air and open park space, by choosing to build the WP in
Van Cortl andt ParKk.

Respondent DEP, in opposition, asserts that in conpliance
with the procedural and substantive requirenents of SEQRA and CEQR,
it conducted a detail ed, conprehensi ve exam nati on of the potenti al
environmental inpacts of the project. Respondent asserts that
petitioner’s claimthat it did not nake available to the public
certain docunents referenced in the DSEIS and FSEIS is inaccurate
and lacks nerit. It is asserted that the docunents identified by
petitioner were not used by the DEP to assess the potential
envi ronnmental inpact of the WIP, and were not relied upon by the
DEP in reaching its conclusions contained in the DSEIS and FSEl S.
In addition, it is asserted that the subject docunents were not
i ncor porated by reference and were cited by the DEP only to provide
background i nformati on to hel p the public understand the histori cal
context within which the decision to site and construct a WIP was
reached. It is asserted that all of the informati on and data that
the DEP relied and based its conclusions upon in the SEIS were

included in the body of the FSEIS. As regards the second and



fourth causes of action, respondent asserts that contrary to
petitioner’s assertions the DSEI S and FEI S i ncl uded a conpr ehensi ve
anal ysis of the WIP"s potential inpact on air quality and concl uded
that the plant would not result in any significant air quality
I npacts. It is also asserted that the DEP perforned a thorough
analysis of vehicle exhaust emssions and that contrary to
petitioner’s assertions, the DEP exam ned the available health
data, and concluded that the project posed no significant adverse
inpacts fromtraffic. As regards the third cause of action, it is
asserted that the revised information pertaining to vehicle
em ssions and air quality was incorporated into FSEIS in order to
present the nost recent information avail able on the project and to
respond to community comrents on the DSEI' S and t hese revi sions had
no material effect on the conclusions previously stated in the
DSEIS. As regards the fifth cause of action, the DEP asserts that
it extensively involved the public in the environnmental review
process, and it conplied with all requirenents under SEQRA and
CEQR. As regards the sixth cause of action, the DEP asserts that
it perfornmed a thorough analysis of alternative sites that fully
conplied with the requirenents of SEQRAVCEQR. It is also asserted
that the DEP was not required to conduct an “environnental justice”
anal ysis as part of its environnental review under SEQRA and CEQR

Finally, as to the eighth and ninth causes of action, it is



asserted that petitioner’s clainms under the Adm nistrative Code of
the City of New York and the State constitution are without nerit.

The wthin Article 78 notion was adjourned on
Decenber 15, 2004 and Decenber 21, 2005 and was marked fully
submtted on January 25, 2005. On February 22, 2005, petitioner
nmoved for an order permtting it leave to file a late affidavit
from an expert on the health consequences of air pollutants.
Petitioner asserts that the expert’'s affidavit was prepared and
signed on January 25, 2005, but could not be submtted along with
its reply papers, as it only contained a signed facsimle, and,
therefore, did not conply with the requirenents of CPLR 2105.
Petitioner also submtted an unsigned reply menorandum of law in
support of the verified petition, prelimnary injunction and
tenporary restraining order, dated February 1, 2005. Si nce
petitioner tinmely submtted a signed reply nenorandum of | aw dated
January 25, 2005, it appears that this is a second reply nmenorandum
of | aw. Petitioner, however, does not state any reason for the
delay in seeking to submit either the properly executed expert’s
affidavit or the second reply nmenorandum of law. Furthernore, it
is noted that although petitioner contends that the expert’s
affidavit was intended to be part of its reply papers, the
affidavit supports argunments raised in the petition and is not a
response to the DEP s opposi ng papers. Under these circunstances,

the notion for leave to submt a late affidavit is denied. The

10



court will not consider the second reply nenorandum of |aw, dated
February 1, 2005, as it was also subnmitted after the notion was
marked fully subm tted.

Judicial reviewof alead agency’s SEQRA determ nationis
[imted to whether the determ nation was nmade in accordance wth
| awf ul procedure and whet her, substantively, the determ nation “was

affected by an error of law or was arbitrary and capricious or an

abuse of discretion” (CPLR 7803[3]; Matter of Gernatt Asphalt

Prods. v Town of Sardinia, 87 Ny2d 668, 688 [1996]; Akpan v Koch,

75 NY2d 561 [1990]; Chinese Staff & Wrkers Assn. v Cty of

New York, 68 Ny2d 359, 363 [1996]; Matter of Jackson v New York

State Urban Dev. Corp., 67 Ny2d 400, 416 [1986]). |In assessing an

agency’s conpliance with the substantive nmandates of the statute,
the courts must “review the record to determ ne whet her the agency
identified the relevant areas of environnmental concern, took a

“hard | ook’ at them and nmade a ‘reasoned el aborati on’ of the basis

for its determination” (Matter of Jackson v New York State Urban

Dev. Corp., 67 Ny2d, at 417 [1986]; see also Chinese Staff &

Wrkers Assn. v Gty of New York, 68 Ny2d, at 363-364, supra;

Aldrich v Pattison, 107 AD2d 258, 265 [1985]; HO ME.S. v New York

State Urban Dev. Corp., 69 AD2d 222, 232 [1979]). An agency’s

conpliance with its substantive SEQRA obligations is governed by a
rule of reason and the extent to which particular environnmental

factors are to be considered varies in accordance with the

11



ci rcunst ances and nature of particul ar proposals (Matter of Jackson

v_New York State Urban Dev. Corp., 67 NY2d, at 417, supra).

Simlarly, agenci es have consi derabl e | atitude eval uati ng
environnmental effects and choosing between alternative neasures.
(ILd.) VWhile judicial reviewnust be neaningful, the courts may not
substitute their judgnent for that of the agency for it is not
their role to “weigh the desirability of any action or [to] choose
anong alternatives” (id., at 416). Neverthel ess, an agency, acting
as a rational decision maker, nmust have conducted an investigation
and reasonably exercised its discretion so as to nmake a reasoned
el aboration as to the effect of a proposed action on a particular

envi ronnmental concern (see HOME.S. v New York State Urban Dev.

Corp., 69 AD2d, at 231, supra). Thus, while a court is not freeto
substitute its judgnent for that of the agency on substantive
matters, the court nust ensure that, in light of the circunstances
of a particular case, the agency has given due consideration to
pertinent environnmental factors. This determnation is best nade

on a case-by-case basis (Akpan v Koch, supra).

Petitioner acknow edges that the Gty of New York is
required to construct a water filtration plant for the Croton water
supply system Since the DEP nmade its determnation to build the
plant in Van Cortlandt Park, four different groups of petitioners
have commenced Article 78 proceedings challenging that

determ nation. A proceeding entitled Croton Watershed C ean Wt er

12



Coalition, Inc. v New York Cty Departnment of Environnental

Protection, index nunber 21923/ 04, was conmenced i n Queens County,
and t he Honorabl e Janes P. Dol lard, in a decision dated January 24,
2005 and j udgnent dated March 1, 2005, disnmissed the petition. The
petitioners therein did not take issue wth the site selection
process. Here, petitioner takes issue with the site selected and
advocates the sel ection of the Eastviewsite in Westchester County.
In an effort to forestall the DEP from proceeding with the
construction of the water filtration plant in Van Cortl andt Park,
petitioner seeks the recomrencenent of SECQRA and CEQR proceedi ngs
and the preparation of a new SEIS.

The DEP asserts that the July 16, 2004 Statenent of
Findings fully set forth its reasons for siting the WP in
Van Cortlandt Park, and includes water systemdependability, water
quality, security, the conplexity of engi neering and construction,
costs, environnental inpacts, econom c devel opnent and conmunity
benefits. The DEP asserts that the Mdsholu site will best ensure
the delivery of safe drinking water to mllions of New York City
consuners. In addition, the DEP asserts that the site sel ected has
resulted in a coomitnment by the City of New York of $200 nmillion
for the benefit of parks and recreation in the Bronx, which inures
to the benefit of all Bronx residents.

Petitioner's first, second, third and fourth causes of

action are essentially identical to several causes of action raised

13



by the petitioners in the proceedi ng decided by Justice Doll ard.
This court, although not bound by Justice Dollard s determ nati on,
finds that it is in agreenent with his determnation as to these
i ssues.

In the first cause of action, Bronx Environnental all eges
that the DEP failed to nmake avail able all of the underlying reports
and data that forned the basis of the DEIS and FSEIS. SEQRA does
not directly address the extent to which the agency nust make raw
data avail abl e, but gui deposts to a determ nation of this issue may
be found in the regulations and statutory purposes. On the
one hand, the plainintentionis that an EI S be conprehensi bl e, not
overly, or overwhelmngly, technical. The regulations direct that
an EIS is to be analytical, not encyclopedic, that it should not
contain nore detail than is appropriate to the proposed action, and
t hat hi ghly t echni cal mat eri al shoul d be summari zed
(6 NYCRR 617.14[b], [c]; see al so 21 NYCRR 4200.10[a]). Nothing in
the statute or regulations requires an agency to nmake raw data
avai l able to the public. However, the primary purpose of a DEISis
“to inform the public and other public agencies as early as
possi bl e about proposed actions that may significantly affect the
quality of the environnent, and to solicit coments which wll
assi st the agency in the decision nmaking process in determ ning the
envi ronnent al consequences of the proposed action” (ECL 8-0109 [4])

-- a purpose arguably best served by broad disclosure. Applying

14



these principles here, the court finds that the DEIS and FSEI S
contained all of the information necessary for the public to
understand the potential environnental inpact of |ocating the
treatment plant at each of the three potential sites. Many of the
docunent s identified in t he petition pertain to t he
Croton watershed and are not related to the siting of the proposed
wat er treatnment plant in Van Cortlandt Park. The court finds that
t he DEP was not required to nmake available to the public docunents
that it did not rely upon in making its determ nati on and which are
broader in scope than the data relating to the specific site chosen
by the DEP. Therefore, the failure to make such docunents public
does not give rise to a violation of SEQRA or CEQR. To the extent
that petitioner clains that the appendices to the DSEIS were not
i ncluded in the copies placed in the repositories, it is noted that
a CD-ROM containing the appendices was included wth each
mul ti-volume set of the DSEIS that the DEP provided to the
repositories. Finally, petitioner’s assertion that the DSElI S and
FSEIS are inadequate because they failed to consider certain
i nformati on about the proposed cost of the project |acks nerit.
Cost anal ysis i s not an environnental consideration and, therefore,
i's not required under SEQRA or CEQR and need not be included in the
DSEI S and FSEI S.

Petitioner’s second, third and fourth causes of action

all concern the potential inpact constructing and operating the WIP

15



in Van Cortlandt Park may have on air quality. Essentially,
petitioner takes issue with the DEP s conclusions as regards the
project’s potential inpact on air quality and asserts that the DEP
failed to identify respiratory death rates occurring in the
specific area surrounding the project; that the DEP' s air quality
analysis relied upon background PMLO |evels collected from a
| ocation five mles away from the project site; and that rather
t han usi ng worst case scenario air quality levels, the DEP used t he
second hi ghest concentrations. It is also asserted that the DEP
failed to mtigate increases in the death rate in the comunity
from asthma and other respiratory illness which may occur due to
the proposed construction. The court finds that the DSEIS
cont ai ned a conprehensive and thorough analysis of the potenti al
i mpacts of PMLO (particulate matter of 10 m crons per cubic neter)
concentrations on air quality, utilizing the National Anmbient Ar
Qual ity Standards (NAAQS) promul gated by the Federal Environnental
Protection Agency (EPA) pursuant to the Federal Cean Ar Act
(42 USC § 7409). The net hodol ogy enpl oyed by the DEP is the sane
met hodol ogy enpl oyed by all governnent agenci es. I n determ ning
the PM2.5 background |evels for the Van Cortlandt Park site, the
DEP used data froman air nonitor |located in the Bronx Botanical
Gardens. This air nonitor is 1.5 mles from Van Cortl andt Park,
and not 5 mles away, as asserted by petitioner. It is noted that

nmonitoring stations are naintained by the State Departnent of

16



Envi ronnmental Conservation and are |ocated at a |limted nunber of
fixed points within the Cty of New York. The court, therefore

finds that the use of the nonitoring site at the Botani cal Gardens
was proper, as it is the closest station to Van Cortlandt Park

The DSEI S cont ai ned an anal ysis of the potential inpact of PMLO on
all receptors, which included sensitive populations, such as
children and the elderly. Data pertaining to death rates was al so
anal yzed. As regards vehicular emssions and the need for
mtigation, the DEP concluded that the PMLO | evel s for the project
fell below the NAAQS threshold of significance, and, therefore

based on this data and the nethodol ogies it used to cal cul ate t hese
pol | utant concentrations, the DEP determ ned that there was no need
for mtigation to reduce the small increase in anticipated
PMLO emi ssions. The DEP used conservative data and assuned that
t he construction equi prent woul d be in operation around-the-clock
and assessed potential inpacts for the peak, rather than average,
concentrations over a five year period. Based on this analysis,
and after conparing predicted em ssions to the NAAQS threshol d for
PMLO, the DEP concl uded that the construction and operation of the
water treatnent plant at the Modsholu golf course would not create
significant adverse inpacts on air quality. The court finds that
contrary to petitioner’s assertions the DEP did not admt that it
had not fully exam ned the rel ati onship between vehi cul ar exhaust

fromconstruction trucks and i ncreased asthma rel ated death rates
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in surrounding community. Rather, the FSEIS only stated that the
health data surrounding this issue requires further study. Such
studies are typically nade by the scientific community, and not the
DEP. The DEP' s cal cul ations were revised between the publication
of the DSEIS and FSEI'S, due to the release of updated EPA nodels
for nobile and construction sources, as well as revisions in the
construction schedul es, equipnent |ists and usage factors. The
construction em ssions calculations were also revised to refl ect
the benefit of using ultra-low sulfur diesel fuel in on-road and
of f-road construction vehicles, in order to reduce em ssions. The
court finds that absent a showi ng by petitioner that the revisions
contained in the DSEIS and FEIS have a material effect on the
concl usi ons reached by the DEP in its analysis, these revisions do

not require the annul ment of the DEP's determi nation (see generally

Merson v McNally, 90 Ny2d 742 [1997]; Waste Myt. v Doherty,

267 AD2d 464, 465 [1999]).

Petitioner, in its fifth cause of action, alleges that
the DEP failed to involve the public in the SEQRA process, in that
it only held one public nmeeting in the Bronx on March 3, 2004,
whi ch was mar ked by di sruptive behavi or by sone i ndividuals and did
not allow for a question and answer session. It is also asserted
that after issuing the FSEIS, the DEP only allowed a 10 day period
for consideration by the public. The court finds that these clains

are unpersuasi ve. The DEP initially held public hearings in

18



Sept enber 2003, and thereafter prepared and issued the DSEIS in
Decenber 2003. Public hearings were held in the Bronx and
West chester counties in February and March 2004. At these
heari ngs, several hours of comment were heard and recorded by a
st enographer. Sign-in sheets were provided at both the Bronx and
Westchester hearings in order to provide the public with an
opportunity to orally coment at the hearing and to docunent their
presence. A witten comment period was established and severa

hundred coments were received by the DEP. On June 30, 2004, after
consi dering the conments recei ved during the public corment peri od,
the DEP issued the FSEIS, in which it identified the Mdsholu Colf
course in Van Cortlandt Park as the preferred site for the
Croton WP. On July 16, 2004, then DEP Comm ssi oner
Chri stopher Ward issued a Statenment of Findings in which he
determ ned that the Mosholu golf course in Van Cortlandt Park was
the nost suitable location for the WIP. On Septenber 15, 2004, a
commttee of the Gty Council held a public hearing on the siting
of the WIP in Van Cortlandt Park, and on Septenber 28, 2004, the
City Council approved this site. The court finds that the DEP
i nvol ved the public in the environnental reviewprocess, as it held
heari ngs at each stage, and solicited and responded to hundreds of
witten comments. Nei ther SEQRA nor CEQR requires the DEP to
conduct a question and answer session at a public hearing.

Furthernore, the DEP's alleged failure to control disruptive

19



menbers of the public at the March 2004 neeting in the Bronx, does
not establish that public participation was inadequate. The DEP
recei ved several hundred public coments on the DSEIS, including
46 oral conmments at the Bronx neeting. Menbers of the public were
al so afforded an additional 10 days after the public hearing to
submt witten coments, and the DEP in conpliance with SEQRA and
CEQR responded to all of the public comments in the FSEIS. The
regul ati ons governi ng SEQRA require that the | ead agency permt the
public no |l ess than 10 days to consider a final EIS before issuing
awitten findings statenent (6 NYCRR § 617.11). The DEP provi ded
adequate tinme for public consideration of the FSEIS, prior to
i ssuing the Statenment of Findings, and it was not required to take
any action or respond to additional public comments that were
submitted during this period.

Petitioner in its sixth cause of action objects to the
envi ronnmental justice analysis and cost analysis set forth in the
FSEI'S. An environnental justice analysis is required solely when
an applicant is seeking a permt from the State Departnent of
Envi ronmental Conservation, pursuant to DEC policy gquidelines
CP- 29. Nei t her SEQRA nor CEQR require an agency to perform an
environnental justice analysis as part of the environnental review
of an action. The DEP included an environnmental justice analysis
in its FSEIS, in response to coments it received and in

anticipation of its filing an application for a permt with the
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DEC. The DEP acknow edged that it may have to perform a further
analysis, if required by the DEC. In viewof the fact that the DEP
was not required to performan environnental justice analysis under
SEQRA, and as it has not filed a permt application with the DEC,
the request for judicial review of the environmental justice
anal ysis is premature.

Petitioner asserts that the DEP inproperly manipul ated
the relative costs of the Eastview and Moshol u projects, and cl ai ns
that the capital costs of the Eastview plant are | ower than that of
the Mosholu site. Cost analysis, however, is not required under
SEQRA and CEQR, as it is not an environmental consideration, it is
not subject to review here.

However, the potential socioeconomc effect of the
project is an environnmental consideration and was extensively
analyzed in the DSEIS and FSEIl S. The court finds that the DEP
properly considered the conbi ned i npacts of other projects in the
area around Van Cortlandt Park, as well as other projects planned
for the Eastview site. In the case of the Eastview site, the DEP
is proposing two large capital proj ects, i ncluding the
Utraviolet Disinfection Facility. These two projects are to be

built adjacent to one another at the sane site, during the sane

construction period as the Croton WP. The DEP assessed the
potential environnental inpact of the construction of these
proposed projects at the Eastview site. Petitioner does not
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identify any other mpjor project to be built adjacent to
Van Cortlandt Park, and the DEP is not required to speculate as to
other potential projects that may be undertaken by other City
agenci es.

Petitioner’s claimthat the DEP failed to consider the
conbi ned i npact of the proposed work at the Jerone Park Reservoir
on the Bronx site, therefore, is wthout nerit. The DEP in
response to conments stated in the DSEIS that the possibility of
cunmul ative inpacts was considered in conjunction with either Bronx
sites and that as the construction traffic patterns for the Mdsholu
and the Jerone Park Reservoir did not overlap, it was determ ned
that these sites were far enough apart so that there would not be
substantial cunul ative inpacts to receptors during construction.

The DEP' s conparative analysis of the traffic patterns
for the Eastview and Van Cortlandt Park sites also conplied with
SEQRA and CEQR The DEP was not required to consider an equa
nunber of intersections for all potential sites, but rather | ooked
at where potential traffic inpacts are likely to occur. Both the
DSEI S and FSEI S anal yzed nei ghborhood character inpacts within a
half-m | e study area that m ght result fromthe project, including
traffic inpacts, and concluded that the project would not have
adverse inpacts on the Van Cortlandt Park site s neighborhood

char act er.
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Petitioner’s claimregarding the analysis of potential
i npact of the project on zoning is rejected. Van Cortlandt Park is
zoned as parkland, and as the proposed facility would be built
within the park, no zoning changes are necessary. Petitioner’s
assertion that the WIP woul d appear as an industrial use on the
City' s |land use maps and that this may provide a basis for granting
variances for other industrial wuses in the area is purely
specul ative. The DEP is not required to engage i n such specul ati on
inits FSElS.

Petitioner’s seventh cause of action, which asserts a
denial of equal protection based upon the selection of the
Van Cortlandt Park, rather than the Eastview site, is wthout
merit. Section 11 of Article | of the State Constitution does not

create any legal rights (Brown v State of New York, 89 Ny2d 172

[1996]). Petitioner’s allegation that the civil rights referenced
in this section “include a basic right to health and environnent”
and that “[t]he plain |anguage of Section 11 protects against
di sparat e i npact di scrim nation, includingenvironnental and health
inpacts” fails to support a claimfor discrimnation. In addition,
petitioner has failed to all ege and cannot denonstrate that the DEP
intentionally discrimnated against mnority comunities in its
siting decision, a required elenment of an equal protection claim

(see 303 West 42nd Street Corp. v Klein, 46 NY2d 686 [1979]; People

v_GCoodman, 31 NY2d 262, 268 [1972]).
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Petitioner’'s eighth cause of action, which alleges a
vi ol ation of section 8-107(4)(a) of the Adm nistrative Code of the
City of New York, is wthout nerit. This section of the
Adm ni strative Code pertains to discrimnation in accommobdati ons.
Petitioner’s claimconcerning the site selection of Van Cortl andt
Park, and the environmental inpact on clean air quality is not
within the scope of this section. The court explicitly declines to
extend the definition of a public accommpdation to the air quality
of any particular borough or neighborhood wthin the Gty of
New York. To the extent that petitioner asserts that the DEP is
the provider of the “advantages or privileges” of air quality and
park space, this claimis rejected, as the DEP does not “provide”
air quality or park space. Finally, petitioner’s discrimnation
claim cannot be raised within the context of an Article 78
proceedi ng (CPLR 7803).

In view of the foregoing, petitioner’s notion for |eave
to file a late affidavit is denied.

Petitioner’s request to vacate the DEP s findings of
July 16, 2004 and to remt the matter to the agency for further
proceedi ngs is denied, and the petition is dism ssed.

Settl e one judgnent and order.

J.S. C
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