Short Form Order

NEW YORK SUPREME COURT - QUEENS COUNTY

Present: HONCRABLE JOSEPH P. DORSA A Part _12
Justi ce
X | ndex
Matter of Application of Nunber 11005 2004
BETHCO Cor poration, et al
Mot i on

- agai nst - Dat e Septenber 8, 2004

DAVI D B. TWEEDY, etc., et al. Mot i on

Cal . Nunber 6

The foll ow ng papers nunbered 1 to 10 read on this petition in an
Article 78 proceeding to annul determ nations issued by The
New York City Water Board on January 16, 2004.

Paper s

Nunber ed
Notice of Petition - Petition - Exhibits ......... 1-4
Answer Affidavits - Exhibits ..................... 5-7
Reply Affidavits ........ .. .. . . . . . . . .. 8-10

Upon the foregoing papers it is ordered and adj udged that the
petition is determ ned as foll ows:

Petitioners Bethco Corporation (Bethco) and Staten Island
Uni versity Hospi t al (Hospi tal) each retai ned petitioner
Utilisave, LLC, to audit their respective billing fromthe New York
City Water Board (Water Board) and to seek refunds from the
Wat er Board for overcharges on the water bills. By letter to the
Depart ment of Environnental Protection (DEP) dated August 25, 2003,

Utilisave requested an adjustnent to the water bill issued to
Bet hco on April 27, 1998. Uilisave al so sought an adjustnment from
DEP, by letter dated July 31, 2003, of a bill issued to Hospital on

Decenber 5, 1997. Each of these conplaints was deni ed by DEP based
upon a provision in the Water Board' s Water and WAstewater Rate
Schedul e (Rate Schedul e) that a disputed bill will not be adjusted
unl ess the witten conplaint is filed within four years of the bill
date. The appeal of these DEP decisions by Utilisave on behal f of
Bethco and Hospital resulted in the determnations of the
WAt er Board sought to be reviewed herein. The Water Board deni ed



each appeal, affirmng the determ nations of DEP, on the ground
that the original conplaints had not been tinely filed within
four years of the bill in question.

Contrary to respondents’ assertion, the record herein
establishes that prior to July 1, 1999, custoners were afforded
six years fromthe date of billing to file a water bill overcharge
conplaint. An anmendnent to the Rate Schedule, effective July 1,
1999, provided that for all bills issued after July 1, 1999, a
witten conplaint regarding a disputed bill had to be filed within
two years of the date of the bill. The Water Board at that tine
continued the existing six-year filing limtation for bills issued
prior to July 1, 1999. These filing requirenents remai ned through
June 30, 2002. The Rate Schedul e effective July 1, 2002, however,
required that a custoner file a witten conplaint of a disputed
water bill within four years of the bill date. The four-year
period was instituted in response to an anmendnent to
Public Authorities Law 8§ 1045-g, the statutory provision setting
forth the powers of the Water Board, that prohibits the Water Board
fromestablishing alimt of |ess than four years fromthe date of
the bill to challenge the charge. (Public Authorities Law
§ 1045-9g[ 4], as anmended by L 2001, ch 467.) The 2003 Rate Schedul e
in effect at the tinme petitioners’ conplaints were filed contains
t he same four-year period of limtations. Petitioners contend that
respondents inproperly applied the four-year limtation period to
their conplaints rather than the six-year limt being followed at
the tinme the challenged bills were i ssued and their clains accrued.
Respondents’ application of the four-year limt to clains already
accrued when it was adopted in July 2002 imedi ately rendered
petitioners’ clainms tine-barred.

In this Article 78 proceeding, the standard of review is
whet her the agency’ s determi nations were arbitrary and capri ci ous
or affected by an error of [|aw (See, Mtter of Scherbyn v
Wayne- Fi nger Lakes Bd. of Coop. Educ. Servs., 77 Ny2d 753 [1991].)
In addition, respondents’ interpretation of the statutes they
adm ni ster, unless unreasonable or irrational, is entitled to
def erence. (See, Matter of Salvati v Einmcke, 72 Ny2d 784, 791
[ 1988].)

It is clear that periods of limtation can be enacted or
shortened provided a reasonable tinme is allowed for suits upon
clainms previously existing. (See, Brothers v Florence, 95 Ny2d 290
[ 2000] ; G lbert v Ackerman, 159 NY 118 [1899]; MKinney’'s Cons Laws
of NY, Book 1, Statutes, 8 59.) \Were, as here, the statute or

governing rule shortening a prior limtation period does not
expressly address whether it applies to clains which accrued prior
to, but were not filed until after, the effective date of the
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anendnent, | egislative intent nust be ascertained to determne this
answer . (See, Brothers v Florence, supra.) The avail abl e
| egislative history inthis matter indicates that the amendnent to
Public Authorities Law 8§ 1045-g(4) was a reaction to the
Water Board’s institution of the two-year period of limtations for
post-July 1, 2002 bills. (See, Assenbly’s Memin Support, L 2001,
ch 375.) Although the Assenbly’ s nenorandumal so not ed approval of
the six-year filing period then in effect for bills issued prior to
July 1, 1999, a first version of the anended section 1045-g(4)
(L 2001, ch 375) fixing the mninumtime limt the Water Board
could inmpose at six years was in effect for only 16 days before
bei ng amended to the current four-year provision by chapter 467 of
the Laws of 2001, which was deenmed to have been effective on
Cct ober 23, 2001, the effective date of chapter 375. This al nost
i mredi ate substitution of the four-year period for the six-year
period originally enacted together with the mani f est di sapproval of
the two-year period tends to support a finding that the | egislature

intended the four-year mninum limtation to be applied
retrospectively. In addition, as noted in Mtter of
Amal gamat ed WArbasse Houses v Tweedy (Sup C, Queens County,
August 17, 2004, Price, J., Index No. 13114/04) and Matter of

38 Park Ave. Assn. v Tweedy (Sup ¢, Queens County, June 7, 2004,
Price, J., Index No. 829/04), the anendnent to the Rate Schedul e
effective July 1, 2002 elimnated the distinction between bills
issued prior to and after July 1, 1999, pointing to an intent for
the retroactivity of the four-year provision. Consi dering the
deference to be shown respondents’ interpretation of the statute
and Rate Schedul e together with these indicia, the court finds that

the anended Ilimtations period was intended to apply
retrospectively to clainms accrued but not yet interposed by the
effective date of the anendnent. (Accord, Mat t er of

Anal gamat ed War basse Houses v Tweedy, supra; Matter of 38 Park Ave.
Assn. v Tweedy, supra.)

However, the inquiry concerning the determ nations under
revi ew does not end here. As noted above, the application of the
shortened | imtations periodto petitioners’ conplaints resultedin
an imredi ate tinme bar as of the effective date of the Rate Schedul e

anendnent. In this situation, due process required petitioners to
have been afforded a reasonable tine to file their conplaints
before the bar took effect. (See, Brothers v Florence, supra

G lbert v Ackerman, supra.) Since the Rate Schedul e provision did
not expressly set a reasonable grace period for filing after the
effective date of the reduced Iimtations period, to preserve the
validity of the retrospective application of the anendnent, it nust
be interpreted as authorizing the filing of otherw se time-barred
conplaints within a reasonable tine after the effective date
(See, Brothers v Florence, supra.) The determ nations of
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respondent Tweedy denying petitioners’ appeals and affirm ng DEP s
determ nati ons because the conplaints had not been filed within
four years of the disputed billings, wthout acknow edging the
right to bring the conplaints within a reasonable tinme after the
effective date of the anended Rate Schedul e and consi deri ng whet her
petitioners had done so, | acks a reasonabl e basis in | aw and cannot
be sustained. (But see, Matter of Amal ganated WArbasse Houses v
Tweedy, supra; Matter of 38 Park Ave. Assn. v Tweedy, supra.) The
i ssue of what constituted a reasonable tinme to file the conplaints
after the effective date of the amendnent is best determined, in
the first instance, by respondents.

Accordingly, the petition is granted to the extent that the
January 16, 2004 determ nations of the Water Board under review
herein are vacated and the natter is remtted to the Water Board
for further proceedi ngs consistent herewth.

Dat ed: Decenber 15, 2004

J.S. C



