Short Form Order

NEW YORK SUPREME COURT - QUEENS COUNTY

Present: HONORABLE THOVAS V. POLI ZZ] | A PART 14
Justice
__________________________________ X
| ndex
AUDAX CONSTRUCTI ON CORPORATI ON Number 28888 1999
Mbt i on
- agai nst - Dat e Cct ober 22, 2002
METROPOLI TAN TRANSPORTATI ON Mbti on
AUTHORI TY, et al. Cal . Nunber 2
__________________________________ X

The follow ng papers nunbered 1 to _16 read on this notion by
def endant Royal Insurance Conpany of Anerica for an order
permtting the renewal of its previous cross notion for sumrary
judgnment and the renewal of plaintiff Audax Construction
Corporation’s previous notion for sunmary judgnment against it on
the issue of liability.

Paper s

Nunber ed
Notice of Motion - Affidavits - Exhibits ......... 1- 4
Answering Affidavits - Exhibits .................. 5 - 12
Reply Affidavits ..... ... . . . .. 13 - 14
QO her (Menmoranda of Law).......................... 15 - 16

Upon the foregoing papers it is ordered that | eave to renewis
granted. The cross notion by defendant Royal for sunmary judgnent
di sm ssing the conplaint against it is granted. The notion by the
plaintiff for sunmary judgnent agai nst defendant Royal on the issue
of liability arising under its conplaint is denied.

(See the acconpanyi ng nenorandum )

Dat ed: January 7, 2003

J.S. C



Short Form Order
NEW YORK SUPREME COURT - QUEENS COUNTY

Present: HONORABLE THOVAS V. PQALI ZZI | AS PART 14
Justice

------------------------------- | ndex No. 28888/99
AUDAX CONSTRUCTI ON CORPORATI ON
Pl aintiff, Mot i on
Date May 27, 2003

- agai nst -
Mot i on
METROPQOLI TAN TRANSPORTATI ON Cal . No. 4
AUTHORI TY, et al.
Def endant s.

The foll owm ng papers nunbered 1 to 5 read on this notion by
def endants, Metropolitan Transportation Authority, New York City
Transit Authority and Slattery/Perini, a joint venture, to lift
the stay of disclosure, to direct plaintiff to conply with
di scl osure denmands.
PAPERS
NUMBERED

Noti ce of Mbtion-Affidavits-Exhibits...... 1-5

Upon the foregoing papers it is ordered that this notion is
determ ned, w thout opposition, as foll ows:

That branch of the notion to lift the stay of disclosure is
denied as noot. There is no indication that such a stay has been
i ssued by this court.

That branch of the notion to conpel plaintiff to conply with
def endants’ di scl osure denands dated June 11, 2002 and January 9,
2003, is granted to the extent that plaintiff shall be precluded
fromoffering evidence of the alleged damage to plaintiff’s
bui l di ng unl ess plaintiff provides defendants with a response to
said demands within 30 days after date of this order.

That branch of the notion which seeks to conpel plaintiff to
produce a witness for further exam nation before trial is denied.
A demand for a further exam nation before trial was not
out standi ng when plaintiff filed a note of issue on August 2,

1



2002. Moreover, defendants fail to denonstrate that the
representative al ready deposed had insufficient know edge or was
ot herwi se inadequate (see Carter v. NYC Board of Education, 225
AD2d 512; Harris v. Gty of New York, 211 AD2d 663; Zoll ner v.
City of New York, 204 AD2d 626).

A copy of this order is being mailed to counsel for the
respective parties.

Dat ed: July 8, 2003 e
Thomas V. Polizzi, J.S.C



MEMORANDUM

SUPREME COURT : QUEENS COUNTY
| A PART 14

X | NDEX NO. 28888/ 99

AUDAX CONSTRUCTI ON CORPORATI ON
BY: PCLI ZzI, J.
- against -
DATED: January 7, 2003
MVETROPOLI TAN TRANSPORTATI ON
AUTHORI TY, et al.

Def endant Royal | nsurance Conpany of America has noved
for an order permtting the renewal of its previous cross notion
for summary judgnment and the renewal of plaintiff Audax
Construction Corporation’s previous notion for sunmary judgnent
against it on the issue of liability. Leave to renewis granted.
(See decision of M. Justice Schm dt dated Septenber 4, 2001.)

Plaintiff Audax owns prem ses known as 31-04/31-16
Nort hern Boul evard, Long Island City, New York. Defendant Roya
| nsurance Conpany of Anerica issued a policy covering the prem ses
which was in effect for the period Septenber 23, 1998 to
Sept enber 23, 1999. The policy contains an excl usion for the peri
of coll apse and an exception to the exclusion known as "Additional
Coverage for Collapse.” The policy provided in relevant part: "W
will not pay for |oss or damage caused by or resulting fromany of
the following: *** k. Collapse, except as provided below in the
Addi ti onal Coverage for Coll apse. But if Collapse results in a

Covered Cause of Loss at the described premses, we wll Pay for



the loss or danage caused by that Covered Cause of Loss."
"“D. ADDI TI ONAL COVERAGE- COLLAPSE [:] The term Covered Cause of Loss
i ncl udes the Additional Coverage-Coll apse as described and Limted
in D.1 through D.5 below. 1. W will pay for direct physical |oss
or damage to Covered Property, caused by col |l apse of a building or
any part of a building insured under this Coverage Form if the
collapse is caused by one or nore of the followng: a. The
‘specified cause of |oss' or breakage of building glass, all only
as insured against in this Coverage Part; b. Hi dden decay;
c. Hidden insect or verm n danmage; d. Wi ght of peopl e or personal
property; e. Wight of rain that collects on the roof; f. Use of
defective material or methods of construction, renodeling or
renovation if the collapse occurs during the course of the
construction, renodeling or renovation. However, if the coll apse
occurs after construction, renodeling or renovation is conplete and
is caused in part by a cause listed in D.1a through D. 1e, we w ||
pay for the |loss or damage even if use of defective material or
nmet hods in construction, renodeling or renovation contributes to
the collapse. F. DEFINITIONS [:] ' Specified Causes of Loss' neans
the following: Fire; lightening; explosion; wndstorm or hail
snoke; aircraft or vehicles; riot or civil commtion; vandalism
| eakage from fire extinguishing equipnent; sinkhole collapse;
vol canic action; falling objects; weight of snow, ice or sleet;
fire damage. "

In 1998 and 1999, defendant Metropolitan Transportation



Aut hority did construction work i nvol vi ng an extensi on of a subway
rout e beneath Northern Boul evard. The plaintiff alleges that on or
about January 19, 1999, the construction wrk done by the
Metropolitan Transportation Authority and its prinme contractor,
defendant Slattery/Perini, caused plaintiff’s buildingto shift and
its joints to becone |loose fromits beans. The plaintiff filed a
claimw th defendant Royal, but the latter disclained coverage by
| etter dated March 13, 2000. The plaintiff then brought an action
for breach of contract against its insurer.

Summary judgnent is warranted where, as in the case at

bar, there is no issue of fact which nust be tried. (See, Alvarez

v _Prospect Hospital, 68 NY2d 320.) "In the absence of an ambiguity

giving rise to mxed questions of |law and fact, the construction
and interpretation of an insurance policy, as is the case wth
other witten instrunments, present questions of law to be

determ ned by the court ***." (Triboro Coach Corp. v State of New

York, 88 AD2d 202, 204; Stainless, Inc. v Enployers Fire Ins. Co.,

69 AD2d 27, affd. 49 Ny2d 924.) Contrary to the plaintiff’s
contention, the relevant terns in the insurance policy issued by
def endant Royal are not ambi guous. The policy issued by defendant
Royal generally excludes from coverage damage due to the coll apse
of the insured pren ses. Al though there are exceptions to the
exclusion, the event which allegedly caused danage to the
plaintiff’s building does not fall wthin the definition of

"specified causes of loss." Moreover, contrary to the plaintiff’s



contention, the exception to the exclusion provided by clause
D.1.f. of the Additional Coverage-Collapse section of the policy
does not provide coverage for the event which triggered the
plaintiff’s | oss. That cl ause provi des coverage where the col | apse
occurs because of "[u]se of defective material or nethods of
construction, renodeling or renovation if the collapse occurs
during the course of the construction, renodeling or renovation."
In interpreting the nmeaning of the term"construction" as used in

the clause, the court relies on the rule of noscitur a sociis, "an
ol d fundanental maxi mwhich summarizes the rule both of | aw and of
| anguage that associated words explain and |limt each other. In
effect, it is a rule of construction whereby the neaning of a word
in a provision may be ascertai ned by a consideration of the conpany

in which it is found and the neaning of the words which are

associated withit." (Popkinv Security Miut. Ins. Co. of New York,

48 AD2d 46, 48; see, Ryan v Morse Diesel, Inc., 98 AD2d 615.) The

term"construction"” is used in the relevant clause in association
with the ternms "renodeling” and "renovation,” which indicates that
the term "construction" is limted to work upon the premses
itself. The term "construction” as used in the relevant clause
does not include within its scope the building of a subway line in
t he nei ghborhood. Again applying the rule of noscitur a sociis,
the court notes that clauses Dlb-f all involve causes of coll apse
which arise in or on the insured premses itself. Insured causes

of col |l apse which arise beyond the prem ses are carefully included



inthe provision for "specified causes of |o0ss," and, unfortunately
for the plaintiff, which nust be left to its renedy, if any,
agai nst the MIA, construction in the neighborhood is not one of
t hem

Accordingly, the cross notion by defendant Royal for
sumary judgnent dismssing the conplaint against it is granted.
The notion by the plaintiff for summary judgnent agai nst def endant
Royal on the issue of liability arising under its conplaint is
deni ed.

Short form order signed herewth.

J.S. C



