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According to Dr. G he possesses the uni que distinction
of having consistently cheated on his paramour with his lawfully
wedded wife. This ongoing |liaison with his wife, he explains, was
necessary solely to satisfy his “male needs.” That his lawfully
wedded wi fe shared his sexual favors with his paranour does not,
however, inply that he afforded either of themunequal treatnent.
I ndeed, Dr. G was successful in inpregnating both wonen al nost
simul taneously and, in fact, became the father of two children
each born to a different nother, within a two week interval. In
his testinony, he referred to the three children born to his | awf ul
wife as “m stakes.” These “m stakes,” he tells the court, were not
his only ones. He confides that he “shoul d have beaten” his wfe
but apparently, to his regret, did not.

The pivotal issue now calls upon the court to set a date
for equitable distribution of Dr. G s considerable assets in the

face of two divorce actions, the first conmenced by his wife in



1986; the second by Dr. G 18 years later in 2003, after a court
approved discontinuance of the first. In the interval between
t hese actions, Dr. G s net worth has skyrocketed t hereby nmaki ng t he
date for equitable distribution the crucial issue. As would be
expected, faced with an intervening discontinuance of the old
action and conmencenent of a new one, the husband, as the nonied
spouse, urges a valuation of his assets to be equitably distributed
as of commencenent of the original action when his net worth was
nom nal . Hs wife responding to the reality of Dr. Gs
consi derabl e i ncreased weal t h accumul ated during the interi mperiod
urges that the valuation date be set as of commencenent of this
| ater action.

ORI G NAL ACTI ON

In the original action commenced by her husband in 1986,
Ms. G noved for and was awarded, child support, nmintenance and a
directive that he pay all household expenses. This first action

(and the pendente |ite order) continued on record with neither side

apparently interested enough to nove it to conclusion, until
August 30, 2000 when it was discontinued by the wfe. The
foll owi ng representation on the record by her counsel in open court
was received by Justice Joseph P. Dorsa, wthout objection or
di ssent:

“My client has indicated that on an ongoing

basis, the parties have cohabited, engaged in

marital relations and continued on in their

marital relationship, despite the fact that
they had a divorce action still pending.”



After allocution, Justice Dorsa solicited the position of
t he husband. Hi s counsel then indicated on record that he “takes
no positionon the plaintiff’s actions. It (sic) doesn’t interpose
any objection or consent to it.”

The court then approved the di sconti nuance and di sm ssed
the first action.

Unknown to either attorney at the tine of these
proceedi ngs, the parties, both bypassing their own attorneys, had,
on Novenber 17, 1999, drawn an untitled docunent “discontinuing”
and “w t hdrawi ng” the “matrinoni al action and counteracti on” which

requested the court to

“Please dismiss and elimnate all records
pertaining to our action. W wll not bring
any future divorce action against each other
again.”

This docunent was filed with the County Clerk. Counsel are at a
loss to explain its existence on the one hand and the fact that
notion practice went on alnost a full year after its execution and
filing without either attorney having been advi sed of its existence
on the other. The discontinuance on record occurred approxi mately
nine nmonths after this docunment was executed and fil ed.

RECONCI LI ATI ON- LEGAL | MPORT

Where a prior action for divorce has been discontinued
(or is still technically viable on record) and is followed by a
second action, “It is well settled that the trial courts possess

the discretion to select valuation dates for the parties’ narital



assets whi ch are appropri ate and fair under t he

particular...circunstances” (Thomas v Thomas, 221 AD2d 621,

[App Div 2nd Dept. 1995], citing Cohn v Cohn, 155 AD2d 412;

Kirschenbaum v Kirschenbaum 703 AD2d 534; Marcus Vv Marcus,

137 AD2d 131).

In Gonzalez v Gonzalez (240 AD2d 630), the Appellate

Division, Second Departnment held that the trial <court in
determning the effective date for equitable distribution, faced
with the discontinuance of a first action and commencenent of a
second one, nust look to factors outside the paraneters of the
formal di scontinuance. Standi ng al one, a discontinuance of the
first actionis legally insufficient to divest either party of the
equities as they stood upon comencenent of that action, w thout an
addi tional finding that said discontinuance had not been foll owed

by a reconciliation of the parties (citing Thomas v Thonas,

221 AD2d 621). The Appellate Division thus placed upon trial
courts the duty to “...determ ne whet her, after the commencenent of
the (first) action the parties reconciled and continued to receive

the benefits of the marital relationship.” (See also Lanba v

Lanba, 266 AD2d 515; Mller v Mller, 304 AD2d 727.)

Dr. G denies any reconciliation wth his wfe
notw t hstanding that they filed joint tax returns for the periodin
question (he pleaded the Fifth Amendnent when questioned about
forging her signature); notw thstanding a vacation trip with her

and their famly to the Bahanas as recently as a year before



di sconti nuance of the first action; notw thstandi ng his paynent of
$100,000 for inprovenents to the marital domcile in 1992;
not wi t hst andi ng t hat he gave her credit cards and cash for spendi ng
nmoney until 2000; and notw t hstandi ng that in 1993, he paid for her
trip to England to visit his dying father. In the face of al

this, he clains he never really intended to reconcile. It is
settled law that intent is measured objectively by a person’s
actions notw thstanding what he/she clains to have been actua

intent (Brown Bros. v Beam Construction Corp., 41 Ny2d 397;

Am Jur 2d, Contracts § 31).

Ni si prius trial courts have consistently been held by

appellate tribunals to be in the best position to assess the
credibility of a witness or party havi ng observed personally those
dynam cs of the trial which never nmake their way into a lifeless
transcript - deneanor of the parties toward each other and the
court; reaction to direct and cross-exam nation; and all those

intangi bles colloquially referred to as the *“atnosphere of the

trial.” W have presided over the spectacle of Dr. Gcalling his
wi fe's counsel a “nother-f----r, son of a b—ch” on the record; of
hi s i nvoki ng t he Consti tutional privilege agai nst

self-incrimnation both as to his alleged forgery of his wife's
signhature on joint tax returns as well as his falsifying a copy of
a tax return for court filing claimng inconme for one particular
year of $160,000 when the actual return filed with IRS adnitted

i ncome of $737,000; and in confiding that he “shoul d have beaten”



his wwfe. Utimtely, when pressed to explain his actions, Dr. G
resorted to the old favorite of blamng his |lawer’s advice for
every step he took both in and out of court and for everything
whi ch has transpired herein notw thstanding that he had done the
very same thing behind his lawer’s back sone nine nonths
previ ously. Hs testinony is replete with contradictions and
outright lies. W disbelieve it inits entirety.

W find that the parties did in fact reconcile and reap
the benefits of marriage during the substantial period after
commencenent of the first action for a period up to, including and
foll ow ng both di scontinuances.

W set the date for evaluation of marital assets and
equitable distribution as of comencenent of the second action
This determ nation does not in any nmanner supercede or nullify

existing stare decisis with reference to differentiation between

active and/ or passive assets or any ot her consi derations otherw se
made rel evant and/or dispositive by statute or case | aw

This matter is accordingly respectfully re-referred to
the IAS part of origin for proceedings consistent with this

deci si on and order.
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