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B. E.,
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_________________________________________ X
LEBOWN TZ, J.

D.A has filed for divorce based upon the grounds of cruel
and i nhuman treat nent against his wife, the defendant, B.E A, (see
DRL Section 170(1)). M. and Ms. A were married on June 21,
2001, and testinony established that they lived together for a
nunber of years prior to that date. Wen the couple married, M.
A was al ready suffering fromasbestosis. By 2003, he was di agnosed
wi th enphysema and by Septenber of that year was found to have | ung
cancer which necessitated surgery and the renoval of one |ung
(Subsequent to the Septenber 3rd surgery, he remai ned on Percocet
every four hours and in Novenber, 2004, because of the increasing
pain, switched to a norphine derivative.)

Both parties testified that the marital honme in New York
was a basenent apartnment which required entry through the use of
stairs or through an adj acent garage whi ch required use of a sl oped
driveway for entry.

The gravanen of M. A ’'s request for a dissolution of
this marriage under DRL Section 170(1) is that Ms. A ’'s lack of
care given his ever increasing deteriorating condition, created a
situation where continued living together would be inimcal to his
physi cal well being. To establish his claim M. A testifiedthat
subsequent to his Septenber surgery follow ng discharge fromthe
hospital, he remained in a rehabilitation facility until Novenber,
2003. From early Novenber until md Decenber, subsequent to the
di scharge fromthe rehabilitation facility, M. A residedwith his
daughter, Donna. M. A testified, that although invited to reside
wi th his daughter, Ms. A refused this request.



M. A stated he lived with his daughter because the
stairs made it difficult to continue to live in the basenent
apartnent, and during the period of tinme that he lived with his
daughter, the only calls made to himby his wife involved bills,
money and only an occasional inquiry about his health. Returning
to the couple’s marital residence in Decenber of 2003, M. A said
that he nmade weekly visits to the doctor but that his wife did not
acconpany him M. Atestified that it was either his brother or
daughter that went wwth himto the doctor. Wiile M. A conceded
that his wife asked him“do you want nme to go”, he felt under the
ci rcunst ances that she really did not want to go and therefore, he
did not want her to acconpany hi mduring these nedical visits.

Eventually in June of 2004, M. A permanently left the
marital home to reside with his daughter, D. M. A indicated that
from Decenber, 2003 to June, 2004 he was |eft al one every day for
a period of time by his wfe. He indicated that an aide was
assigned to himfor only a brief period of tine in May to early
June of 2004.

On cross-exam nation, M. A conceded that while he had
gone to his daughter’s house because the air quality was better, he
had lived in the Howard Beach apartnent for a nunber of years prior
to the marri age despite his declining health. While conceding that
there was an entry into the basenent apartnent w thout the use of
the stairs through the garage, he stated that the garage stil
required entry through an el evated plane which was difficult for
hi m due to his continued breathing problens.

In addition, M. A testified to an incident in April,
2004 where he felt that he was enbarrassed by his wife when she
referred to himas a “pain in the ass” in front of his son. Wile
conplaining that his wife engaged in daily errands which often | eft
him al one, he conceded that she did not have a car and these
errands often i ncl uded food shoppi ng and pi cki ng up his nedi cati on.
He further conceded that when she was out, his wife left himwth
a list of people he could contact if there was a problem though he
felt none of the people were readily available in case of an
emer gency.

M. Aindicated that there were two incidents where he
had bl eeding fromthe nose, the second of which precipitated a 911
call when his wife was not at hone. M. A stated that it was his
br ot her who canme over with his daughter, and that as the anbul ance
was leaving, Ms. A returned from her errands but did not
acconpany the famly nenbers to the enmergency room



During the marriage, M. A testified that he conpl ai ned
continuously about the air quality inthe marital residence as well
as the fact that his wfe preferred an abundance of heat whi ch made
it difficult for himto breath, and that when he asked her to turn
the heat down, her response was that he could do it hinself.

J.W, anurse affiliated with Jamai ca hospital, testified
for the plaintiff. Her agency was assi gned by Medicare to assi st
M. A after his May nose bleeding incidents. After initial
eval uation by another visiting nurse, Ms. Wtook over supervision
of M. A’s case on May 26, 2004. She testified that she would
visit the home two or three tines a week for approximately thirty
m nutes to check M. A ’'s status, the condition of the house and to
teach hi m about infection as related to his lung condition. She
testified that during the period of tinme she attended to M. A, he
appeared to be in chronic respiratory distress. That he used
oxygen all the time and that it was unlikely that he woul d be able
to wal k upstairs or a ranp. He had been taking pain medication
since the surgery of Septenber, 2003. Indeed, Ms. A inquired as
to whether or not her husband was taking too much pain nedication
and as to why he was not trying to walk nore to alleviate his
breat hing condition. M. Windicated that it was her belief that
M. A should not be |left alone. Her care for M. A ended when he
noved out to Nassau County to live with his daughter, D.

On cross-exam nation, Ms. W indicated that beyond her
visits there was a regul ar hone health ai de whose visits al so ended
when the plaintiff noved to Nassau County.

The defendant, B.E. A, testified that the parties |ived
toget her for approxinmately seven years prior to the June 21, 2001
marriage. That prior to the marriage, her husband had purchased a
condomniumin Florida that was for use by both of them Al ready
di agnosed with asbestosis when the parties married, Ms. A, who
had st opped snoki ng ei ghteen or nineteen years prior, never snoked
in the house, and continuously adnonished her husband that he
shoul d al so stop snoking. She testified, contrary to M. A’s
statenents, that he suffered fromenphysena prior to the nmarriage
In May of 2003, Ms. A encouraged her husband to see a doctor
while they were still in Florida, and again encouraged a doctor’s
visit when they returned to Queens in June of that year. However,
plaintiff resisted on both occasions and only rel ented i n Sept enber
of that year, when a pet scan resulted in a diagnosis of |ung
cancer and subsequent surgery for renpval of his left |ung.

Ms. A said that the couple had spent many winters in

Florida. That she and M. A drove to Florida fromNew York every
year, and that when in Florida, they spent nuch of their tine
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together. Ms. A said that sonetines she acconpani ed her husband
to the doctor though sonetines he did not want her to go with him
She was clear in her testinony that followng his surgery and
hospitalization, she visited her husband every day. She was driven
to the hospital by a conbination of her husband’ s daughter and her
grown son froma previous marriage. Prior to her husband s 2003
surgery, Ms. A said she did nost of the errands, kept the house
and cooked the neal s.

From Novenber to Decenber of 2003, while in
rehabilitation, Ms. A visited her husband with the help of his
daughter, his brother, or would take a car service. Wen M. A
returned to the marital hone in January of 2004, Ms. A continued
to do t he househol d chores, make food, often offering hi mbreakfast
or lunch though his appetite had been declining because of his
failing health. Because he felt the steamfromthe shower affected
his breathing, Ms. A brought a basin to the dining roomtable to
al | ow her husband to wash. Ms. A said she went out al nost every
afternoon to do errands that included food shopping three to four
times a week. She conceded that she went to beauty parlor and nai
sal on once a nont h.

Wth regard to the incident in April, 2004, where
al l egedly pejorative remarks about M. A were nade in the presence
of his son, Ms. A said that in fact she had cone to the defense
of her stepson after remarks were made to himby his father. In
attenpting to play down the situation, Ms. A indicated to her
stepson “you know he’s a pain in the ass”, to which the stepson
allegedly replied “I know. Ms. A stated that despite M. A’s
testinmony that he was enbarrassed by what she said, he in fact
never nmade an i ssue of the statenent at the tine it was nmade by his
wife.

Ms. A confirmed that she left a list of neighbors her
husband could call if sonething happened while she was out,
including a thirty-seven year old woman who lived in the three
famly house also occupied by the As, and the landlord and his
wife, who were intheir early seventies. Ms. A said that she did
not go out if her husband did not want her to | eave t he house. She
said her errands never exceeded one and a half to two hours, and
that she had sonme experience as a care giver because her daughter
had previ ously died of cancer. She conceded that the situation was
not an easy one and nost of her free time occurred in the evening
when she woul d wat ch tel evision.

She confirnmed that she expressed concerns to the nurse

regardi ng her husband’s use of pain killers and her belief that he
was not wal king enough to assist his breathing condition. She
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stated that she preferred not to go with her husband to the doctor
when her stepdaughter drove as she believed that her stepdaughter
had sonme hostility toward her. However, she always inquired about
the results of the doctor visits when her husband returned hone.

On cross-exam nation, Ms. A contradicted the testinony
of her husband by saying she was the one who called 911 both tines
in May for the nose bleeding incidents. She testified that she
went out with a friend usually on her errands and that sonetines
she had the groceries delivered instead of shopping for them
hersel f.

Lastly, A.C., who identified herself as a friend of the
defendant, was called to testify. M. C said she shopped three or
four times a week with Ms. A She stated that Ms. A often
called to see how her husband was doing or if she had forgotten to
buy anything that day. It was Ms. C.'s belief that Ms. A seened
attentive to her husband s needs and often encouraged her husband
to wal k. She testified the marital home was neat and that M. A
appeared to be in acceptable attire and sufficiently grooned. On
cross exam nation, she said she and Ms. A shopped four or five
time a week.

It is axiomatic that to establish grounds for divorce
under Donestic Relations Law 170(1) cruel and i nhuman treatnent, it
is the plaintiff’s burden to prove that the conduct of his wife so
endanger ed his physical or nental well being as to render it unsafe
or inproper for himto continue to cohabitate with her. See, Brady
v. Brady, 64 N.Y.2d 339.

A plaintiff seeking a divorce on the grounds of cruel and
i nhuman treatnent must show serious m sconduct and not just nere
inconpatibility. See, Stroke v. Stroke, 283 A.D.2d 992 (4'" Dept.,
2001) . It has been said that the conduct needs to constitute a
“calculated cruelty” that would render cohabitation unsafe or
i nproper, see, Feeney v. Feeney, 241 A.D. 2d 510, and that nere
strai ned, unpleasant relations or inconpatibility is insufficient
tojustify a divorce on the grounds of cruel and i nhuman treat nment.
See, Wkera v. Wkera, 233 A D.2d 896.

Wiile it is true that this is not a nmarriage of |ong
duration in which a high degree of proof of cruel and inhunman
treatnent is required and t he conduct nmust be viewed i n the cont ext
of the entire marriage, see, Bradley v. Bradley, 298 A D. 2d 485,
2" Dept., 2002), the conduct nust nonetheless be of sufficient
quality or <character as to seriously affect or inpair the
plaintiff’s physical or nental condition. See, Bradley (supra) and
Wlson v. Wlson, 244 A.D. 2d 646.




Wi | e nedi cal evidence is not a necessary prerequisiteto
obtaining a divorce on these grounds, there nmust nonethel ess be a
pr eponder ance of credible evidence that the defendant engaged in a
course of conduct which was harnful to plaintiff’s physical or

mental health rendering cohabitation unsafe or inproper. |In the
instant matter, it is plaintiff’s contention that the evidence
establishes that the | ack of care for this seriously ill plaintiff

by his wife and the periods of time when she |eft him al one were
sufficient to establish a course of conduct that was detrinental to
his well being. Plaintiff relies alnbst exclusively on Siczew cz
v. Siczewicz, 92 A .D.2d 915, (2" Dept., 1983) wherein the Court
stated “[the] fact that defendant failed to provi de assistance or
enoti onal support when her nother died, as evidenced by the fact
that he did not attend the funeral, could be classified as
unsynpat heti c or unsupportive, however, defendant’s attitude toward
plaintiff when she was in the hospital for cancer surgery and his
| eavi ng her w thout assistance when she returned hone, as well as
the type of comments attributed to him suggests an insensitivity
and indifference which can only be equated wth calculated
cruelty.” Taken out of context, these statenents m ght at | east
provide the plaintiff wll appellate precedent for his argunent,
however, even if the defendant’s conduct in ternms of synpathy and
support rose to a level that could be considered calculated
cruelty, the Siczewicz case nmust be viewed within its entire fact
pattern in which the defendant engaged in a course of “deliberately
hostile and rude conduct calculated to create unhappi ness and
suffering to the plaintiff.” 1In that case there is testinony that
def endant refused to eat with the plaintiff, nade call ous coments
to plaintiff in front of his children, refused to provide heat in
the winter, and engaged in a continuous course of psychol ogica
torture. The testinony included the fact that while plaintiff had
cancer, the defendant physically struck her causing a bl ack eye, on
anot her occasion he ki cked her out of bed, and on anot her occasi on
he cl osed a drawer on her hand causi ng her great pain and bl eedi ng.

When the defendant’s conduct is examned in the |ight of
t hese additional factors, the Court is hard pressed to believe that
unsynpat hetic or unsupportive behavior in and of itself 1is
sufficient to establish calculated cruelty so as to grant the
di vorce on these grounds, especially given the |itany of appellate
cases which reinforces the duty of the Court in these circunstances
to insure that nmere inconpatibility or unhappiness or so called
“irreconcilable differences” does not justify a divorce under
Donestic Relations Law 170(1). Also, see Practice Conmentaries to
DRL 170(1).

However, the Court does not find that Ms. A ’s actions
rose to a level of unsynpathetic or unsupportive conduct that
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created an environment that was unhealthy for her husband s well
being. Ms. A s unchallenged testinony included the fact that the
parties had |ived together for several years before the marriage in
June, 2001. She had stopped snoking many years before their
rel ati onship began, never snoked in the house because of the
husband’ s enphysema and often encouraged himto gi ve up snoki ng as

a way of preserving his rapidly declining health. The wife
testified that she encouraged her husband to have a cat scan in
May, 2003 while they were still in Florida, and agai n encouraged

himto do the sane when they returned to Queens, but it was the
husband who ultimately refused to undergo such procedure until he
had a pet scan and surgery in Septenber, 2003.

Ms. A further testified that she did not have a
driver’s license and relied on ot her peopl e to chauffeur her around
when her husband was in the hospital and in a rehabilitation
institute follow ng his discharge from Fl ushi ng Hospital

Wth regard to | eaving her husband alone, Ms. A said
t hat she al ways asked her husband whether or not it was alright to
go out, that her errands |lasted no nore than two hours, that she
used three or four of those daily errands to buy food and in fact
stated, which was verified by her friend A C., that she called
numer ous time when she was out to see how her husband was feeling.

In addition, as testified to by Ms. W, the Janumica
Hospital nurse, Ms. A questioned why her husband continued to be
on pain nedication long after his surgery and was concerned that
his unw Il ingness to walk would be inimcal to his well being and
recovery. Also insightful into this case is the fact that M. A
indicated that his wunhappiness with his wfe began al nost
i medi ately after they were formally married in 2001 and |ong
before his lung cancer was di agnosed and he underwent surgery to
arrest the disease. In addition, the fact that she may have al so
used these errands for her own benefit is not unreasonable given
the small marital apartment in which they lived and difficult
living conditions which they both endured, nmuch of which emanated
fromher husband’s ill health. It should also be pointed out that
Ms. A stated that prior to the deterioration of M. A ’s health,
the parties spent nmuch of their tine together both in New York and
in Florida.

The Court finds, therefore, that even if it were to
accept Siczewicz as controlling precedent, in the instant case
there was a | ack of sim |l ar conduct which suggests insensitivity or
i ndi fference that could be equated with cal culated cruelty. See,

Feeney (supra).



Accordingly, having found that the plaintiff failed to
sust ai n his burden of establishing grounds under Section 170 (1) of
the Donestic Relations Law, plaintiff’s action for divorce is
di sm ssed, and any ancillary relief heretofore granted or under

consideration by the Court 1is rendered academc by this
determ nation.?

This constitutes the decision and order of the Court.

JUSTI CE JEFFREY D. LEBOW TZ

DATED: Queens, New York
January 27, 2005

1

The open motion under CPLR 4401 is rendered academic by this decision but for
appellate purposesis denied.



