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NEW YORK SUPREME COURT - QUEENS COUNTY
Pr esent: Honorable MARTIN J. SCHULMAN | AS PART 7

Justice
SYLVI A LEES and GRAHAM D. LEES, | ndex No.: 15559/02
Plaintiffs, Mbti on Date: 6/15/04

- agai nst -
Motion Cal.: 28
CCOLI N SERVI CE SYSTEMS, INC., and
HALMAR EQUI TI ES, | NC.,

Def endant s.

The foll owm ng papers nunbered 1 to 12 read on this notion and
cross-notion by the defendants Colin Service Systens, Inc. and

Hal mar Equities, Inc. for an Order pursuant to CPLR § 3212

for summary judgment dism ssing the conplaint and any cross-claim
against it

PAPERS
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Noti ce of Cross-Mtion-Affidavits-Exhibits.. 5-7
Answering Affidavits-Exhibits............... 8-10
Replying Affidavits-Exhibits................ 11-12

Upon the foregoing papers, it is hereby ordered that this
notion by co-defendant Hal mar Equities, Inc. (“Halmar”)for an
Order pursuant to CPLR 8 3212 for sunmary judgnment di sm ssing the
conplaint and any cross-claimagainst it is granted, and the
cross-notion by co-defendant Colin Services Systens, Inc.
(“Colin”)for an Order pursuant to CPLR § 3212 for summary
j udgnent dism ssing the conplaint and any cross-clains against it
deni ed, as foll ows:

This action arises froman incident which occurred on June
14, 2001, when the plaintiff allegedly slipped and fell on a wet
substance on the floor where she worked.

It is well settled that a defendant will not be liable for a
dangerous or defective condition on its property unless it
created the condition, or had actual or constructive notice of
its existence and failed to renedy it within a reasonable tine.
See, Gordon v Anerican Miuseum of Natural Hi story, 67 Ny2d 836;
Goldin v Riker, 273 AD2d 197. To establish constructive notice,



a plaintiff nust provide evidence that the condition was visible
and apparent, and that it existed for a sufficient period of tine
to permt a defendant to discover and renmedy it. See, CGordon,
supra; Negri v Stop & Shop, 65 Ny2d 625; Lewis v Metropolitan
Transp. Auth., 64 Ny2d 670.

Wth regard to defendant Hal mar, Hal mar established its
prima facie entitlenent to judgnent as a matter of | aw by
denonstrating that it neither created the condition that
all egedly caused the plaintiff to fall, nor had actual or
constructive notice of the all eged dangerous condition. See,
e.g., Glliamv Wite Castle, 2004 N. Y. App. Div. LEXIS 8400 (2™
Dept., June 14, 2004); Galietta v New York Sports Cl ub, 4 AD3d
449,

| nasnmuch as the plaintiff has failed submt any opposition
to this notion, she has failed to raise a triable issue of fact
as to whether Halmar created or had actual notice of the
al | egedly dangerous condition. The notion by Halmar is therefore
granted, and the conplaint and any cross-clains against it are
di sm ssed.

The cross-notion for summary judgnment by co-defendant Colin
is denied.

The plaintiff herein filed a Note of |ssue on Septenber 12,
2003. This cross-notion was served on March 29, 2004, two nonths
past the applicable 120 day period provided by CPLR § 3212.

This court’s discretion is constrained by the recent ruling
of the Court of Appeals in Brill v Gty of New York, 2004 N.Y.
LEXI S 1526( Court of Appeals, June 10, 2004), in which the court
ruled that in considering a late notion for summary judgnment, “no
excuse at all, or a perfunctory excuse, cannot be good cause”.

Here, Colin has failed to seek leave to file this late
nmotion for summary judgnent, and has provided no excuse
what soever for its delay. |In view of the Brill decision
regarding “the goals of orderliness and efficiency in State Court
practice,” this court |acks any discretion to consider this late
noti on, whether neritorious or not.

The cross-notion by defendant Colin Service Systems, Inc. is
t her ef ore deni ed.

Dated: July 21, 2004

J.S. C



