
PRELIMINARY INSTRUCTIONS

Introductory Note to Judge

The following is a guide for preliminary instructions in a criminal
case. They are designed to provide a framework for a trial judge to
select appropriate charges. The decision as to when to use particular
instructions is left to the sound discretion of the trial judge.  Some of
these instructions could be used during the trial as well as, or instead
of, in the preliminary instructions. The responsibility of implementing the
applicable law falls squarely on the trial judge.  Thus, the instructions
that follow are, in effect, “model,” or “sample,” charges. 

The Criminal Procedure Law requires that “[t]he court must
deliver preliminary instructions to the jury” [CPL 260.30], but provides
little guidance on the requirements of preliminary instructions.  It
specifies:

“After the jury has been sworn and before the
people's opening address, the court must instruct the jury
generally concerning its basic functions, duties and
conduct.” CPL 270.40

The statute thereafter mandates only that certain admonitions be given
the jury:

“Such instructions must include, among other matters,
admonitions that the jurors may not converse among
themselves or with anyone else upon any subject
connected with the trial;  that they may not read or listen
to any accounts or discussions of the case reported by
newspapers or other news media;  that they may not visit
or view the premises or place where the offense or
offenses charged were allegedly committed or any other
premises or place involved in the case;  that prior to
discharge, they may not request, accept, agree to accept,
or discuss with any person receiving or accepting, any
payment or benefit in consideration for supplying any
information concerning the trial;  and that they must
promptly report to the court any incident within their
knowledge involving an attempt by any person improperly
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to influence any member of the jury.” CPL 270.40.

The Court of Appeals has added some guidance on the purpose
and content of preliminary instructions.  Thus, in People v.  Newman,
46 N.Y.2d 126, 128-130 (1978), the Court explained: 

“It is well and good for Trial Judges to give jurors the
benefit of an introductory and explanatory address to help
dissipate some of the mystery that may lurk in laypersons
who are about to undertake the responsibilities of playing
a significant and determinative, albeit transient, role in the
adjudicative process. It is also more than helpful, and in
some cases essential, that jurors be familiarized with
pertinent rules and procedures peculiar to the law and the
courts and perhaps the particular matter at hand. Every
Judge who has had to preside over a jury trial and every
lawyer who has ever prepared or tried such a case
appreciates the advantages of such indoctrination in
easing the transition jurors must make as they move from
their usual occupational environments into the world of
law.”

The American Bar Association Principles for Juries & Jury Trials
has echoed Newman:

“The court should give preliminary instructions directly
following empanelment of the jury that explain the jury’s
role, the trial procedures including note-taking and
questioning by jurors, the nature of evidence and its
evaluation, the issues to be addressed, and the basic
relevant legal principles, including the elements of the
charges and claims and definitions of unfamiliar legal
terms.” Principle 6 -C-1.

Thus, preliminary instructions should cover the statutory
requirements, set forth the basic and important legal principles that a
jury needs to know, attempt to explain to jurors things they will see and
hear during a trial that might otherwise puzzle them, and try to assure
jurors that rulings on objections and the rules that govern a trial are
designed solely to assure that the trial will be orderly and fair, and not
to hide relevant information.
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Introduction

Members of the jury, we are about  to proceed with the trial

of the case of People v.___________________.

At the outset, I am going to explain the various stages of a

trial and what you may expect to see and hear during the trial so

that you may better understand what is taking place.  I will also

remind you of some basic principles of law which apply to this and

all criminal trials.

At the conclusion of the case, I will again remind of those

principles.  I will define the crime(s) charged, explain the law that

applies to [that/those] charged crime(s), and list for you the

elements that the People must prove beyond a reasonable doubt.

Remember, during jury selection, I explained that “elements

of a charged crime” is a term that refers to the various parts of our

law's written definition of the crime, in addition to the identification

of a person as the one who committed that crime.  
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[Add if applicable:

Multiple Defendants1

There are (specify the number)  defendants before you and

we are thus conducting (specify the number) trials in one.

It is your obligation to evaluate the evidence as it applies, or

fails to apply, to each defendant separately. 

Each instruction on the law must be considered by you as

referring to each defendant separately.  

You must return a separate verdict for each defendant.  And 

those verdicts may be, but need not be, the same.

It is your sworn duty to give separate consideration to the

case of each individual defendant.]
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Explanation of the "Record"

As you can see, a court reporter is taking down everything

that is being said.  What he/she takes down is called the "record"

of the trial.  

Sometimes you will see a witness use his/her hands to

illustrate something.  For example, a witness may say that an

object was “this long,” using his hands to demonstrate.  Normally,

you will then hear the lawyer or the court say something like:  “Let

the record reflect that the witness is indicating about one foot.” 

We do that because sometimes it becomes necessary to

have the court reporter read back what a witness says and what

the witness was indicating.   If someone does not state orally for

the record what a witness is indicating with his or her hands,

when that portion of the record is read back, we will not know

what the witness was indicating.

You, of course, will be able to see what the witness is

indicating, and make your own judgment.
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Openings

The trial formally begins with what the law calls an opening

statement by the prosecutor.

The law requires the prosecutor to make an opening

statement.2 

The law, however, does not require the defendant to make

an opening statement.3  If the defendant does not make an

opening statement, that is not a factor from which you may draw

any inference unfavorable to him/her. 

Remember, what the lawyers say in an opening statement

or at any time thereafter is not evidence.4  The lawyers are not

witnesses.  What I say is not evidence.  I am not a witness.  In

other words, you must decide the case on the evidence and what

the lawyers say at any time is not evidence.
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Presentation of Evidence

After completion of the opening statement(s), the prosecutor

will proceed with the presentation of evidence.5

I remind you that the indictment is not evidence; it is simply

a document that contains an accusation.6  The defendant has

pled not guilty to (that/ those) accusation(s), and the trial is for

you to hear the evidence and decide whether the defendant is

guilty or not guilty.

I remind you also that evidence is the testimony of

witnesses, the stipulations, if any, agreed to by the parties, and

documents or other physical objects received in evidence.

1. Testimony is of course the most common form of

evidence and comes from the questioning of the witnesses by the

lawyers, and perhaps by the court, [but not by the jury].

A question by itself is not evidence.  It  is  the

question with the answer that is the evidence. For example,

sometimes a question will assume something to be true. 

You are not, however, to conclude that an assumption in a

question is true unless the answer, in your judgment,

confirms that it is true.  So, you must consider the question

with the witness's answer, and decide whether you find the

answer believable and accurate--because, again, it is the

question with the answer that is the evidence.
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2. Next, evidence may come in the form of a 

stipulation.  A stipulation is information which both parties agree

to present to the jury, as evidence, without calling a witness to

testify to the information.

3. Lastly, evidence may come in the form of physical

objects, such as:  documents, photographs, clothing, or charts.
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Exhibits

When a lawyer is questioning a witness and in a question 

 refers to a physical object for the first time, the object is normally

marked with a number or letter of the alphabet so we can more

easily  identify the object and refer to it.  That procedure is very

helpful in keeping track of physical objects. 

 

It is the responsibility of the Court Reporter to physically

write an exhibit number or letter on the object, or on a label that

is then attached to the object. Sometimes, depending on the type 

of  physical object, it may be too difficult or inconvenient to mark

the object and the object is deemed marked rather than actually

marked.  It is the responsibility of the court personnel to keep an

accurate listing of the exhibits.

Normally, when the object is first referred to, a lawyer will

ask the court to have the object "marked for identification."

If the People make the request and the court grants the

request, the object is deemed or marked with a number.

  If the defendant makes the request and the court grants the

request, the object is deemed or marked with a letter of the

alphabet.  That just helps us to remember who introduced the

exhibit.  
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 [Sometimes, to save time during the trial, I have certain

physical objects deemed or marked for identification before the

trial begins and you will then hear the lawyer refer to the object

only by its number or letter.]

An item deemed or marked for identification is not evidence

and is therefore not available for your inspection and

consideration.

Sometimes a lawyer will ask the court to receive the object

in evidence.  When a lawyer does that, the other lawyer is at that

moment permitted to ask the witness questions designed to

determine whether the object can, under our law, be admitted in

evidence.  If I grant the request to admit the object in evidence,

then the object becomes evidence, and is available for your

inspection and consideration.7

If at the time a physical object is received in evidence, it is

too small for all the jurors to see (like a small photograph), at a

convenient moment, I will have the court officers show the object

to you.

  Further, if during your deliberations you wish to see an

object received in evidence, you may do so by simply asking me

to see the object.
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Refreshing a Witness's Recollection

An example of a document that may be marked for

identification but not received in evidence is  as  follows:

Sometimes a witness will be asked a question and then

answer that he or she can not remember what is being asked for,

but that he or she may be able to refresh his or her recollection or

memory if given an opportunity to examine something, usually a 

document.  The witness may then be given the document and

permitted to read it silently to himself or herself.  If that document

refreshes the witness's recollection or memory, the witness will

then answer the question, and the question with that answer is

evidence.8  

The document  used  to refresh the witness's recollection

may or may not be marked for identification but in most instances

that document will not be received in evidence and thus that

document is not available for your inspection and consideration. 

But the question with the answer that the witness gave will be in

evidence for your consideration. 
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Pre-trial Preparation and Exclusion of Witnesses

It is common and permissible for a lawyer [or an investigator

for a lawyer] to speak to a witness about his or her testimony

before calling him or her to the stand. 9  

Also, a witness may review documents and other material

pertaining to the case before he or she testifies at the trial.10

Generally, a witness scheduled to testify at trial may not be

present in the courtroom during the testimony of other

witnesses.11 
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Defendant's Case

After the People have completed the presentation of their

evidence, (each/the) defendant may, but is not required to,

present evidence.12

Presumption of Innocence

I remind you that, throughout these proceedings, the

defendant is presumed to be innocent.13  As a result, you must

find the defendant not guilty, unless, on the evidence presented

at this trial, you conclude that the People have proven the

defendant guilty beyond a reasonable doubt.14

[Defendant Who Does Not Testify

(Add only if the defendant requests it.)

That a defendant does not testify as a witness is not a factor

from which any inference unfavorable to the defendant may be

drawn.]15
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Burden of Proof

The defendant is not required to prove that he/she is not

guilty. 16  In fact, the defendant is not required to prove or disprove

anything. 17 To the contrary, the People have the burden of

proving the defendant guilty beyond a reasonable doubt.18 That

means, before you can find the defendant guilty of a crime, the

People must prove beyond a reasonable doubt every element of

the crime including that the defendant is the person who

committed that crime.19 The burden of proof never shifts from the

People to the defendant.20 If the People fail to satisfy their burden

of proof, you must find the defendant not guilty.21  If the People

satisfy their burden of proof, you must find the defendant guilty. 

13



Reasonable Doubt

What does our law mean when it requires proof of guilt

"beyond a reasonable doubt"?22

The law uses the term, "proof beyond a reasonable doubt,"

to tell you how convincing  the evidence of guilt must be to permit

a verdict of guilty.23 The law recognizes that, in dealing with

human affairs, there are very few things in this world that we know

with absolute certainty.  Therefore, the law does not require the

People to prove a defendant guilty beyond all possible doubt.24

On the other hand, it is not sufficient to prove that the defendant

is probably guilty.25 In a criminal case, the proof of guilt must be

stronger than that.26 It must be beyond a reasonable doubt.27

A reasonable doubt is an honest doubt of the defendant's

guilt for which a reason exists based upon the nature and quality

of the evidence.28 It  is an actual doubt, not an imaginary doubt.29

It is a doubt that a reasonable person, acting in a matter of this

importance, would be likely to entertain because of the evidence

that was presented or because of the lack of convincing

evidence.30

Proof of guilt beyond a reasonable doubt is proof that leaves

you so firmly convinced 31 of the defendant's guilt that you have

no reasonable doubt of the existence of any element of the crime

or of the defendant's identity as the person who committed the

crime.32
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In determining whether or not the People have proven the

defendant's guilt beyond a reasonable doubt, you should be

guided solely by a full and fair evaluation of the evidence. After

carefully evaluating  the evidence,  each of you must decide

whether or not that evidence convinces you beyond a reasonable

doubt of the defendant's guilt. 

Whatever your verdict may be, it must not rest upon

baseless speculations.33 Nor may it be influenced in any way by

bias, prejudice, sympathy, or by a desire to bring an end to your

deliberations or to avoid an unpleasant duty.34 

If you are not convinced beyond a reasonable doubt that

the defendant is guilty of a charged crime, you must find the

defendant not guilty of that crime. If you are convinced beyond a

reasonable doubt that the defendant  is guilty of a charged crime,

you must find the defendant guilty of that crime.35
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Examination of witnesses

Now, each witness, by whomever called, is first examined,

that is, asked questions, by the lawyer who calls the witness to

testify. That is called direct examination. 

When the direct examination is completed, the other lawyer

is permitted to ask questions of the witness.  That is called cross

examination.

You may then have re-direct examination and re-cross

examination, but under our law, the scope of such additional

examinations is limited on the theory that the lawyers had

sufficient opportunity on their original direct or cross to ask

whatever they wanted.36
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Juror Questions (select applicable alternative)

Not Permitted

The lawyers are responsible for questioning the witnesses. 

The Court may at times ask a witness a question.  Jurors may not

ask questions of a witness.

Permitted 37

The lawyers are responsible for questioning the witnesses. 

The Court may at times ask a witness a question. 

  Jurors, as we have discussed, are responsible for listening

carefully to all the testimony and other evidence and rendering a

fair verdict based on the evidence presented to them. Thus, jurors

do not regularly question witnesses.  In a rare instance, a juror

may, however, wish to ask a question which will clarify in the

juror’s mind something the witness testified to.  A clarifying

question by a juror is permitted pursuant to the following rules.

First, because you will often find that a question which you

would like to ask is eventually asked by a lawyer, please do not

write a question down while the lawyers are questioning the

witness.  When the lawyers are finished questioning a witness

and before the witness is excused, I will supply you with paper to

write, if you wish, a question for the witness.   Please, do not write

your name on the paper, and do not feel compelled to write a

question, and do not at any time discuss with a fellow juror or

anyone else whether to ask a question.
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Second, if you do write a question, the question should be

designed to obtain relevant information, usually of a clarifying

nature.  Your questions should not, directly or indirectly, express

your opinion of the witness or the case, or seek to argue with the

witness. Nor are you to assume the role of investigator or

advocate.  You are the impartial finders of fact and your questions

therefore should be neutral in tone and substance and limited to

clarifying something which a witness has testified to.  Again, 

please do not feel compelled to write a question.  A question from

a juror should be the exception, not the rule.

Third, your question will be subject to the same rules of

evidence that a question of a lawyer is subject to. I will thus

review your written question with the lawyers and decide whether

or not to authorize the question as written or in substance in a

legally permissible form.  I will ask the witness any authorized

question. 

If your question is not asked, or is asked in a different form,

please do not be offended, do not speculate as to why the

question was not asked, or as to what the answer would have

been, and do not take any unfavorable inference against the

People or a/the defendant.   After the witness has answered your

question, the lawyers will be permitted to ask any relevant follow-

up questions.
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Juror Note-taking Permitted 38

You may, but are not required to, take notes of  (specify,

e.g. the testimony of the witnesses).39  If you wish to take notes,

we will provide materials to you for that purpose.  If you decide to

take notes, you must follow these rules: 

Remember, every word of each witness is recorded by the

Court Reporter and, during deliberations, upon your request, the

testimony will be read back to you in whole or in part. So there is

no need to take verbatim notes of a witness’s testimony. Notes,

by definition, are a “brief” written record of something to assist the

memory.  A note should not take precedence over your own

independent recollection.

Remember also, you are the finders of fact who are

responsible for evaluating the believability and accuracy of a

witness's testimony; it is thus important that you be able to both

fully comprehend what a witness is saying and how the witness

is saying it.  Accordingly, you must not permit note-taking to

distract you from the proceedings.  If you make a note, it should

be brief and not distract you from what the next question and

answer is. 

Any notes a juror takes are only for that juror’s own personal

use in refreshing his or her recollection.  Thus,  jurors who

choose not to take notes must rely on their own independent 

recollection, and must not be influenced by any notes that another

juror may take. 

Also, a  juror's notes are not a substitute for the recorded
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transcript of the testimony or for any exhibit received in evidence. 

If during your deliberations, there is a discrepancy between a

juror's recollection and his or her notes regarding the evidence,

you should ask to have the relevant testimony read back or the

exhibit produced for your inspection.

[Add if note-taking of the Court instructions is permitted: 

In addition, a juror's notes are not a substitute for the

detailed explanation I will give you of the principles of law that

govern this case. If there is a discrepancy between a juror's

recollection and his or her notes regarding those principles, you

should ask me to explain those principles again, and I will be

happy to do so.]

Each juror who intends to take notes shall print his or her

(name or other identifier) on (specify).   At the end of each trial

day until the jury retires to deliberate, the notes will be collected

from each juror who takes notes.  A juror may only refer to his or

her notes during the proceedings and during deliberations.  Any

notes taken are confidential and shall not be available for

examination or review by any party or other person. After the jury

has rendered its verdict, we will collect the notes and destroy

them.
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Credibility of Witness

As judges of the facts, you alone determine the truthfulness

and accuracy of the testimony of each witness.  You must decide

whether a witness told the truth and was accurate, or instead,

testified falsely or was mistaken.  You must also decide what

importance to give to the testimony you accept as truthful and

accurate. It is the quality of the testimony that is controlling, not

the number of witnesses who testify.40 

Test of Credibility

  There is no particular formula for evaluating the truthfulness

and accuracy of another person's statements or testimony. You

bring to this process all of your varied experiences.  In life, you

frequently decide the truthfulness and accuracy of statements

made to you by other people. The same factors used to make

those decisions, should be used in this case when evaluating the

testimony.  At the end of the trial, I will give you some examples

of those factors.
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Court Rulings 

There are, as I am sure you appreciate, rules for all stages

of a trial, including rules that govern whether certain evidence

may be introduced and, if so, how and when.  Part of my job is to

enforce those rules.

Some of these rules you may understand when you hear the

ruling, but some of them you may not understand unless you have

studied the law.  The rules have been carefully developed over

hundreds of years for the sole purpose of guaranteeing  a fair and

orderly trial.  

In other words, the rules are not designed to determine

whether the evidence you hear and see is true or false, accurate

or inaccurate.  It is for you, not me, to evaluate the evidence and

make that decision.  The rules are designed to ensure that the

evidence you hear and see is relevant and in a form that permits

you to evaluate it fairly.

[One of these rules, dealing with refreshing a witness's 

recollection or memory,  I have already explained to you.]   I am

now going to explain some [other] rules that are commonly

applied during a trial so you will better understand the court's

ruling when it is made, and you will appreciate, as I just explained,

that the rules are designed only to assure a fair and orderly trial.
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Permissible Testimony

A witness usually  can testify only about  matters the

witness  has personal knowledge of, that is, something the

witness has personally seen, heard, felt,  touched, or tasted.  

Thus, a witness is not permitted to guess, or speculate or say

what he or she thinks another person saw, heard, felt, touched or

tasted.

 Also, a witness is not permitted to give an opinion about

matters for which a special expertise is necessary, unless, of

course, the witness purports to be an expert on the matter he or

she is being questioned about.

With some exceptions, what a witness may have been

thinking when something was taking place is not relevant

evidence.

Finally, a witness is often not permitted to testify to

“hearsay” -- meaning generally that a witness can not testify to

what the witness may have said before the trial, or what another

person may have said to that witness.41   But, there are many

exceptions  to the “hearsay” rule, for a variety of sound reasons,

too numerous to detail for you now.  I will, however, explain a

couple of exceptions that frequently arise during a trial.

24



Statement not admitted for its truth

Sometimes a witness will be permitted to testify that the

witness  did something because of what someone said.  

In that circumstance, it does not matter who uttered the

statement, or how the speaker gathered the information for the

statement, or even whether the statement is truthful and accurate. 

It matters only that someone uttered words and the witness did

something on hearing those words.  

So, in that instance, you may not consider what the witness

was told for the truth of the words said to the witness.  You may

consider the words only for the reason they are offered, that is, to

explain what the witness did after hearing the statement.
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Prior Statement of a Witness

In limited circumstances, our law permits a witness to be

asked whether that witness made a statement about the case

before testifying at the trial.  

  If such a question is permitted, the law requires that the

questioner inform the witness of the time, date, place and content

of the prior statement in order to permit the witness an opportunity

to recall whether he or she made that prior statement.42  I’m sure

you find that to be fair.   

If the statement were allegedly made in a legal proceeding

and there is a transcript of that proceeding, the law requires that

after questions establishing the time, date, and place, the

questioner ask the witness whether he or she was asked the

following question and gave the following answer, and then the

lawyer will read the purported question and answer and the

witness should say yes or no.  

Unless you are told otherwise, you can accept that the

lawyer has correctly read the question and answer from the

transcript.

Sometimes a person to whom the alleged prior statement

was made may be a witness at the trial and may be asked

whether such statement  was  in fact  made to that person.  
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[Add if appropriate to the case:

If a witness is asked about a prior statement and you find

that prior statement to be inconsistent with the witness's

testimony here at the trial, then you may consider that prior

inconsistent statement in evaluating the believability and accuracy

of the witness's testimony here at the trial.  The content, the

words, of a prior inconsistent statement may not be used as

evidence of what happened on the day in question or of who was

involved.  It may be used only to evaluate the believability and

accuracy of the witness's testimony here at the trial.]
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Photographs

Often a lawyer will ask the court to receive in evidence

items, such as a photograph [or a map].  Under our law, to have

a photograph [or a map] admitted in evidence, it must be shown

that the photograph [or map] is a fair and accurate depiction of

the area in question at the time in question.43  If that is done, it

does not matter on the question of receiving the photograph [or

map] in evidence, who took the photograph [or made the map] or

when it was done.

Sometimes with a photograph taken a long time after the

time in question, a witness will testify that  some of the items

depicted in the photograph were not present at the scene at the

time in question.  Unless those items would distort a fair

representation of the area at the time in question, the photograph

may still be received in evidence with, of course, the

understanding that certain items in the photograph were not at

that scene at the time in question.

[Sometimes a map or sketch of the area in question will not

be drawn to scale.  Again, that map or sketch may still be 

admitted if it is a fair illustration of the area in question, with, of

course, the understanding that the objects or distances in the

map or sketch are not drawn to scale.]
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[Add If Applicable:

In this case, photographs of the deceased may be admitted

in evidence to illustrate certain matters.  You may,

understandably, find the photographs upsetting.  If you do,

remember you have promised to be fair.  If at the end of the case,

after you have evaluated all the evidence, you decide that the

People have not proven the defendant guilty of a charged crime,

then you must find the defendant not guilty.  You must not hold

the defendant responsible just because you find the photographs

upsetting and believe a serious crime took place and you want

someone to pay for that crime.]
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Lawyers’ Questions, Objections, and Conferences

During the presentation of evidence, the lawyers for the

parties will, in turn, be asking questions of a witness.  During that

questioning, a lawyer is not permitted to make comments on a

witness's answer or the case.  That always happens in TV shows

or movies because they have only a short period of time to

convey the story.  But, in real trials, it is not allowed.  In a real

trial, it is at the end of the case that  the lawyers are permitted to

address the jurors in what is called a summation, and it is then

that the lawyers may comment on the witnesses, the testimony,

and other evidence.

During the questioning of a witness, if a lawyer believes a

question or some other  presentation of evidence is not in accord

with a rule of law, that lawyer will object.  When an objection is

made, I will decide whether the rules permit the question to be

asked or the evidence to be introduced. 

Making objections is part of a lawyer's job.  You are not to

draw any unfavorable inference because objections are made. 

They take place at every trial.  

A lawyer may object before a witness answers a question

or after a witness answers a question.  

When an objection is made to a question before the witness

answers, if I overrule the objection, the witness will be permitted

to answer.  If I sustain the objection, there is no answer and

therefore no evidence. Remember a question alone is not

evidence.
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If the lawyer objects after the witness has answered the

question, and I overrule the objection, the answer stands as

evidence.  If I sustain the objection, the answer is not evidence,

the question and answer are stricken from the record and you are

to completely disregard the answer. 

[Also,  the court has an obligation under the laws of New

York to make sure that certain fundamental rules of law are

followed even if one of the lawyers does not voice an objection. 

So, on occasion, you may hear me say sustained or words to that

effect, even though one of the lawyers has not objected.] 

In any event, any ruling by the court on an objection of

counsel or otherwise is based on our law, and expresses no

opinion about the facts of the case or whether the defendant is

guilty or not guilty.  Remember, you are responsible for that

decision.

Now, from time to time during the course of the trial there

will be conferences at the bench with counsel, and, if they

become prolonged, it may be necessary [for the court and the

parties to excuse themselves for a short period] [or] [for the court

to ask the jury to return to the jury room].  These conferences

deal with questions and matters of law or scheduling of the trial

that are my responsibility.  So when the occasion does arise when

there are conferences at the bench or outside your presence, I

ask you to be patient and understanding while these conferences

are conducted.
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Summations

Upon completion of the presentation of evidence, the

lawyers will address you in a closing statement or what the law

calls a summation.  What a lawyer says in summation in not

evidence.44  The summations, however, provide each lawyer an

opportunity to review the evidence presented and submit for your

consideration the facts, inferences, and conclusions which they

contend may be properly drawn from the evidence presented.45
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Charge & Deliberation

After summations are concluded, I will instruct you on the

rules of law applicable to the case.  You must accept and follow

those rules.  You will then begin your deliberations.  

During your deliberations, your function as jurors will be to

decide what the facts are and to apply the rules of law that I set

out.  You will determine what the facts are from all the testimony

that you hear, the exhibits that are submitted, and any stipulations

the parties have agreed to; or, in other words, you will decide the

case on the evidence.  The conclusion you reach from

determining the facts and applying the law will be your verdict,

guilty or not guilty [or not responsible by reason of mental disease

or defect].
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Foreperson

Under our law, juror number one will serve as the

foreperson. During the trial, the foreperson has the same

responsibilities as any other juror. [During deliberations, the

foreperson will sign any note that the jury sends to me, including

that the jury has reached a verdict.]  The foreperson will

announce the jury’s verdict. 
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Summary of Trial Stages46

Thus in sum, the stages of a criminal trial are:

1.  Openings.

2. The presentation of evidence.

3. Summations.

4. The final instructions of the court to the jury on the

law; and

5. The deliberation of the jury and the verdict.
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Juror Problem, Trial Delay

During the trial, if you need to speak with me about

something relating to your jury service or the trial, please tell a

court officer that you need to speak to me. I will then arrange an

appropriate meeting with the parties in the courtroom.  Do not

discuss with your fellow jurors whatever you feel necessary  to

bring to my attention.  And, after we have had our conversation,

do not discuss with your fellow jurors whatever it was we

discussed.

During a trial, we do our best to avoid delay.  From

experience I know delays are inevitable for a multitude of

reasons, through no one's deliberate fault.  When that delay

occurs, I ask for your understanding and patience. 
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Juror Attendance

I also request that you be here at the times I set so the

absence or lateness of a juror is not the occasion for delay. [I

would ask that you give a phone number to the court officer at

which we can reach you if we need to change the trial schedule.]

If an emergency arises that will make you late or prevent

you from attending, please call the court, leave a number where

you can be reached, and explain the problem so we can minimize

everyone's inconvenience.  Before you leave, a court officer will

give you the telephone number of the court.
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Alternate Jurors

An alternate juror is expected to pay the same close

attention to the case as any one of the [6][12] jurors.  The only

difference between an alternate juror and one of the twelve jurors

is that the alternate juror does not know at this time whether that

juror will be called upon at some point during the trial to substitute

for one of the twelve jurors.  

For everyone's information, that substitution can take place

only if some presently unforeseen, extraordinary emergency

arises that makes it totally impossible for one of the first [6][12]

jurors to complete the trial.  Our law expects that the first [6][12]

jurors who begin the trial will be the [6][12 ] jurors at the end of

the trial.  So, it takes an extraordinary emergency before there

may be a substitution of an alternate. 
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Required Jury Admonitions

   (Revised May 5, 2009)1

(Note: Statutory law requires that certain admonitions

be given to the jury as part of the court's preliminary

instructions.  See CPL 270.40.  This charge sets forth

those admonitions and provides appropriate

explanations.)

Our law requires jurors to follow certain instructions in order

to help assure a just and fair trial.  I will now give you those

instructions.

1. Do not converse, either among yourselves or with anyone

else, about anything related to the case.  You may tell the people

with whom you live and your employer that you are a juror and give

them information about when you will be required to be in court. 

But, you may not talk with them or anyone else about anything

related to the case.

2. Do not, at any time during the trial, request, accept, agree to

accept, or discuss with any person the receipt or acceptance of 

any payment or benefit in return for supplying any information

concerning the trial.

3. You must promptly report directly to me any incident within

your knowledge involving an attempt by any person improperly to

1   This charge was revised to include admonitions against utilizing
electronic means and devices to research or communicate with others about
the case.
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influence you or any member of the jury.

4. Do not visit or view the premises or place where the charged

crime was allegedly committed, or any other premises or place

involved in the case.  And you must not use internet maps or

Google Earth or any other program or device to search for and

view any location discussed in the testimony.

5. Do not read, view or listen to any accounts or discussions of

the case reported by newspapers, television, radio, the internet, or

any other news media.

6. Do not attempt to research any fact, issue, or law related to

this case, whether by discussion with others, by research in a

library or on the internet, or by any other means or source.

In this age of instant electronic communication and research,

I want to emphasize that in addition to not conversing face to face

with anyone about the case, you must not communicate with

anyone about the case by any other means, including by

telephone, text messages, email, internet chat or chat rooms,

blogs, or social websites, such as Facebook, MySpace or Twitter.

You must not provide any information about the case to

anyone by any means whatsoever, and that includes the posting

of information about the case, or what you are doing in the case,

on any device, or internet site, including blogs, chat rooms, social

websites or any other means.

You must also not Google or otherwise search for any
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information about the case, or the law which applies to the case,

or the people involved in the case, including the defendant, the

witnesses, the lawyers, or the judge.

Now, ladies and gentlemen, I want you to understand why

these rules are so important:

Our law does not permit jurors to converse with anyone else

about the case, or to permit anyone to talk to them about the case, 

because only jurors are authorized to render a verdict.  Only you

have been found  to be fair and only you have promised to be fair

– no one else has been so qualified. 

Our law also does not permit jurors to converse among

themselves about the case until the Court tells them to begin

deliberations because premature discussions can lead to a

premature final decision.  

Our law also does not permit you to visit a place discussed

in the testimony. First, you cannot always be sure that the place is

in the same condition as it was on the day in question.  Second,

even if it were in the same condition, once you go to a place

discussed in the testimony to evaluate the evidence in light of what

you see, you become a witness, not a juror.  As a witness, you

may now have an erroneous view of the scene that may not be

subject to correction by either party.  That is not fair. 

Finally, our law requires that you not read or listen to any

news accounts of the case, and that you not attempt to research

any fact, issue, or law related to the case.  Your decision must be
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based solely on the testimony and other  evidence presented in

this courtroom.  It would not be fair to the parties for you to base

your decision on some reporter’s view or opinion, or upon

information you acquire outside the courtroom.

These rules are designed to help guarantee a fair trial, and,

our law accordingly sets forth serious consequences if the rules

are not followed.

I trust you understand and appreciate the importance of

following these rules and, in accord with your oath and promise, I

know you will do so.
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Whether to authorize note-taking, and when during the proceedings
to authorize it, is in the discretion of the court (see People v  Hues, supra;
People v DiLuca, 85 AD2d 439 [2d Dept 1982]).

However, the trend, encouraged by the court rules and the Court of
Appeals, is to permit note-taking (see 22 NYCRR § 220.10(b); People v
Hues, supra).

If note-taking is permitted,  this instruction should be given to the jury
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You may not take notes during the trial.  There are reasons
for that rule.

(1) It is often difficult to take notes and, at the same time,
to look at the witness and fully comprehend and appreciate what
the witness is saying and how the witness is saying it.  Since you
are the finders of fact who are responsible for evaluating the
believability and accuracy of a witness's testimony, it is
important that you be able to both fully comprehend what a
witness is saying and how the witness is saying it, without the
distraction of taking notes.

(2) There is no real need for notes, since every word of
each witness is recorded by the Court Reporter and, during
deliberations, upon your request, the testimony can be read back
to you.

The lawyers or the court may take notes.  The difference is this. 
The lawyers and the court are not the finders of the facts.  They
are not responsible for evaluating the witnesses in order to come
to a verdict of guilty or not guilty.  The lawyers and the court 
have other functions for which some note-taking  may be helpful. 
You are not to attach any importance to the lawyers or the court
taking or not taking notes.  You must decide this case on the
evidence and the law.

39. If the court, in its discretion decides to limit note-taking to a particular
stage of the trial, or to permit note-taking generally except for a particular
stage or stages of the trial, the court can modify the first sentence to state
either:

You may, but are not required to, take notes during (specify the
portion(s) of the proceedings during which note-taking is permitted).

or

You may, but are not required to, take notes during the proceedings,
except you cannot take notes during (specify the portion(s) of the
proceedings during which note-taking is prohibited).

40.    See generally People v Ward, 282 AD2d 819 (3d Dept 2001), lv denied
96 NY2d 942; People v Love, 244 AD2d 431 (2d Dept 1997), lv denied 91
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41. See generally Tyrrell v Wal-Mart Stores Inc., 97 NY2d 650, 652
(2001).
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43. See Moore v Leaseway Transp. Corp., 49 NY2d 720, 722 (1980).

44. See People v Roche, 98 NY2d 70, 78 (2002).
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