Opinion 2006-01

The inquirer is a mediator who is employed by a private agency that provides support services to
families in crisis pursuant to a contract with a municipal child protection department. The
private agency utilizes a team approach to provide mediation and social work services to families
pursuant to a court-ordered referral.

The inquirer poses the following three questions:

1. To what extent does mediation confidentiality protect from disclosure of
information to other professionals in an interdisciplinary practice work setting?
2. To what extent does mediation confidentiality protect from disclosure of

information to the program’s governmental funding agency, which requires
computerized recording of case activities and also conducts case file reviews to
ensure quality service and contract compliance?

3. Related to the above, do contractual funding requirements (such as quality
review procedures) preempt the mediator’s confidentiality duties?

Summary of the Opinion

A mediator may share information gathered during mediation with the mediator’s professional
colleagues where those colleagues are employed by the same agency that employs the mediator.
The mediator is obligated to ensure that the parties understand that such information will be
shared among the agency’s employees.

Mediation providers may report to their funders statistical information that allows the funders to
monitor the quality of the mediation services that parties receive. Ideally, such data should not
identify the parties whose cases yield the data. If it does, the mediator is obligated to explain to
parties beforehand the scope of information that will be divulged and obtain their consent to
proceed.

Authority Referenced

Standards of Conduct for New York State Community Dispute Resolution Centers Mediators:
Standard Il (including Comment # 3); Standard V (including 1 (A) and Comments # 5 and # 6);
and Standard V1 (including 1 (B)).

Model Standards of Conduct for Mediators, as adopted by the American Arbitration Association,
American Bar Association and Association for Conflict Resolution: Standard V (including
subparagraph (3) of { (A)).

Model Standards of Practice for Family and Divorce Mediation, as developed by the Symposium
on Standards of Practice (comprising the Association of Family and Conciliation Courts, the
Family Law Section of the American Bar Association, and the National Council of Dispute
Resolution Organizations): Standard VI1I.

Principles for ADR Provider Organizations, as developed by the CPR-Georgetown Commission
on Ethics and Standards of Practice in ADR: Standard IX (including { (c)).



Disciplinary Rules of the Code of Professional Responsibility, as promulgated at 22 NYCRR
Part 1200: Rule 4-101(c).

Opinion

The inquirer first asks for guidance about the scope of information that a mediator may share
with the social workers whom the private agency employs and who work with the same families
that the mediator assists.

The Mediation Ethics Advisory Committee (“Committee”) is charged with interpreting the
Standards of Conduct for New York State Community Dispute Resolution Center Mediators
(“Official Standards”). To the extent that the Committee considers, interprets or refers to
standards adopted by other entities in formulating its response to a particular inquiry, the
Committee does so either because the inquirer has specifically asked for an interpretation of
those other entities’ standards or because such consultation helps address a question where
consulting only the Official Standards fails to offer sufficient guidance.

Moreover, the Committee is mindful that a mediator might face additional or contradictory
obligations and prohibitions as a result of the rules of another profession to which the mediator
belongs. Likewise, the mediator might face an ethical dilemma because the organization for
which he or she mediates might require adherence to policies that are different from or
incompatible with the Official Standards.

To the extent an individual mediator determines that the Official Standards conflict with other
rules that bind him or her, it is that mediator’s responsibility to determine how best to satisfy the
values underlying the Official Standards as well the values underlying those other rules or
prohibitions.

With those caveats in mind, the Committee has determined that a mediator may share
information gathered during mediation with the mediator’s professional colleagues where those
colleagues and mediator are employed by the same agency. It is incumbent on the mediator to
ensure that either the mediator or another employee has explained to the parties prior to
mediation that such information will be shared among the agency’s employees.

Standard V(A) of the Official Standards provides:
“A mediator shall maintain the confidentiality of all information obtained by the
mediator during a mediation, including information obtained from the parties,
non-party participants or documents shown to the mediator, with the exception of
any allegation of child abuse.”

Confidentiality is integral to the mediation process. It fosters trust among the parties and
between each party and the mediator, and it also promotes trust among parties in the mediation
process itself. Confidentiality also permits parties to discuss topics and emotions that they might
not otherwise be willing to discuss if the confidentiality of their statements were not protected. It
also permits parties to think about options for resolution that they might not otherwise consider if
they felt that a mediator would disclose the contents of the parties’ deliberations. The peaceful



resolution of conflict depends on the parties’ belief that a mediator will vouchsafe the parties’
confidences, but the obligation to refrain from disclosing information gathered during mediation
IS not absolute.

Comment # 6 to Standard V(A) provides: “Nothing in this Standard should be construed to
prohibit a mediator from disclosing necessary information to staff of the sponsoring organization
for which she or he mediates.” The phrase “necessary information” is deliberately vague.
Although Standard V(A) specifically excepts from confidentiality allegations of child abuse, the
fact that comment # 6 uses the broader phrase “necessary information” indicates that the drafters
anticipated that mediators would need to disclose information other than allegations of child
abuse to staff. Thus, the drafters recognized that mediators customarily share with staff members
information that is not disclosed to people who are not staff members of the center.

Moreover, the drafters understood that mediators in community dispute resolution centers
(CDRC’s) provide services on behalf of the center. When parties seek the resolution of their
conflict at a CDRC, the mediator who delivers those services does so under the auspices of that
center and pursuant to its policies and procedures.

The Committee notes that Standard 1X of the Principles for ADR Provider Organizations,
developed by the CPR-Georgetown Commission on Ethics and Standards of Practice in ADR,
provides: “An ADR Provider Organization should take all reasonable steps to protect the level of
confidentiality agreed to by the parties, established by the organization or neutral, or set by
applicable law or contract” (emphasis added). This standard recognizes that when neutrals
mediate under the auspices of an ADR provider organization, they often do so pursuant to that
organization’s confidentiality policies, not those of the individual neutral.

Accordingly, assuming that the mediator’s employer requires its employees to refrain from
discussing its clients’ private information with individuals outside the organization, the mediator
is under no greater obligation to keep confidential those statements made during mediation than
the mediator’s social worker colleagues. This fact alone, however, does not permit the mediator
to share information with his or her fellow employees. The mediator must ensure that the parties
understand—prior to mediation—that information gathered during mediation will be shared
among staff at the agency.

Paragraph (c) of Standard IX of the CPR-Georgetown Principles for ADR Provider
Organizations provides: “ADR Provider Organizations should ensure that their policies regarding
confidentiality are communicated to the ADR participants.” The mediator’s employer—and the
mediator—have an obligation to ensure that parties understand the scope of the confidentiality
that the agency offers its clients. When an ADR provider delineates which topics may be shared
with non-participants and how those non-participants might use that information, then the parties
have sufficient information to decide whether they wish to mediate and which topics they are
willing to discuss.

The mediator’s obligations—as set forth in the Official Standards or in any other canon—cannot
be considered in a vacuum. In the inquirer’s case, the mediator is an employee of an agency that
provides comprehensive services to families who are ordered to obtain the services offered by



the mediator’s employer pursuant to a court order. In essence, it is the mediator’s employer—
not the individual mediator—who provides services to the families. A strict interpretation of
confidentiality (i.e., an interpretation that precludes the mediator from sharing necessary
information with the social workers who assist the same families as the mediator does) would
adversely impact the effectiveness of a program designed to offer comprehensive services,
including dispute resolution services, to families in crisis. Assuming that disclosure in and of
itself does not harm the clients, then the broader societal interest in helping families stabilize
likely outweighs the individual mediator’s interest in ensuring strict compliance with the
principle of confidentiality. Even where disclosure in this context yields an undesirable outcome
for a party, such disclosure—if made with the consent of the parties—is ethical and consistent
with a broader vision of mediation that is predicated on the parties’ right to make informed
decisions as to both process and outcome.

Accordingly, provided that the mediator (or a mediator’s colleague) explains to the parties what
information will be shared and with whom it will be shared, then the mediator may disclose the
content of parties’ discussions with social workers in the mediator’s agency.
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The inquirer next asks whether the mediator’s employer may ethically report statistical
information to a child protection agency that purchases the employer’s mediation and social
work services. Specifically, the inquirer asks, “To what extent does mediation confidentiality
protect from disclosure of information to the program’s governmental funding agency, which
requires computerized recording of case activities and also conducts case file reviews to ensure
quality service and contract compliance?”

The contract between the mediator’s employer and the child protection agency provides that the
employer “shall record all casework on the [cJomputerized [c]ase [m]anagement [s]ystem
consistent with governing law” and further provides that the employer shall, upon request by the
municipal agency, provide that agency with “personally identifiable case record(s)” of families
where a child is the subject of alleged child abuse or neglect or where the child is in foster care.

Comment #5 to Standard V (Confidentiality) of the Official Standards states: “Nothing in this
Standard should be construed to prohibit monitoring, research, and evaluation of mediation
activities or the continuing education of mediators” (emphasis added). Likewise, Standard
V(A)(3) of the American Arbitration Association / American Bar Association / Association for
Conflict Resolution Model Standards of Conduct for Mediators provides: “If a mediator
participates in teaching, research or evaluation of mediation, the mediator should protect the
anonymity of the parties and abide by their reasonable expectations regarding confidentiality”
(emphasis added).

Assuming that the mediator’s employer routinely records statistical information (e.g., duration of
mediation sessions, whether both parties appear, and whether an agreement is reached) in the
computerized case management system and sends reports that do not include parties’ identifying
information to the child protection agency, and further assuming that the purpose of the
contractual requirement is to allow the child protection agency to monitor and evaluate the



mediation services it is purchasing from the mediator’s employer, then the mediator is
maintaining the confidentiality of information obtained during mediation in a manner consistent
with the Official Standards.

If, however, the case management system transfers the data in a way that allows the child
protection agency to connect specific parties to case data, then the mediator must determine
whether confidentiality can be protected in a way that meets the needs of the mediator, the
clients and the employer.

There is some disagreement among the various standards of practice whether a mediator’s
obligation to keep information confidential can be modified by the parties’ permission to
disclose information gathered during information.! A review of codes governing other
professionals who are prohibited from revealing their clients” confidences or secrets indicates
that there is a common exception that permits the professional to reveal confidential information
provided that the revelation occurs after full disclosure to and with the permission of the client.?

The inquirer writes:
“[T]he fact is that (the Program’s) clients are largely unfamiliar with mediation.
Therefore, to encourage participation in the process, we emphasize its advantages,
including confidentiality and neutrality. A consent form with a list of exceptions to
confidentiality may likely have chilling effects.”

Comment # 3 to Standard Il of the Official Standards provides that “[t]he mediator’s commitment is to
remain impartial towards the parties and their choices in the process, in both joint and private sessions
with the parties” (emphasis added). Mediation is premised on the notion that parties make informed
decisions. If the mediator’s accurate explanation of the mediation process—including a discussion of
the exceptions to confidentiality—chills the parties’ willingness to participate in mediation to the point
where they decline services, the mediator has properly fulfilled the obligation to support the parties’
informed decision-making, even if doing so “costs” the mediator and her employer the parties’ case.

! Compare Standard V of the Official Standards, which provides:
“A mediator shall maintain the confidentiality of all information obtained by the
mediator during a mediation, including information obtained from the parties,
non-party participants or documents shown to the mediator, with the exception of
any allegation of child abuse”

with Standard V11 of the Model Standards of Practice for Family and Divorce Mediation:
“A family mediator shall maintain the confidentiality of all information acquired
in the mediation process, unless the mediator is permitted or required to reveal
the information by law or agreement of the parties”

(emphasis added).

2 For example, Rule 4-101(c) of the Disciplinary Rules of the Code of Professional
Responsibility for attorneys provides: “A lawyer may reveal: (1) Confidences or secrets with the
consent of the client or clients affected, but only after a full disclosure to them.”



A mediator who fails to explain fully the limits on confidentiality undermines the ability of
parties to give their informed consent to participate in the process.

Ideally, the mediator will work with her employer to develop a protocol that permits the
organization or the mediator to explain which information that is gathered during mediation is
reported to the child protection agency, particularly if the mediator is concerned that data
reported through the computerized case management system comprises information that the
parties might reasonably expect to be kept confidential. Such a protocol should advise the clients
of this fact at the outset of mediation and offer the parties an opportunity to grant their consent to
allow the computerized case management system to report that data.

If the parties are unwilling to give that consent, and if the computerized case management system
will transmit data that the parties reasonably expect will be kept confidential, then the mediator
has an ethical obligation—regardless of the demands of the mediator’s employer—to refrain
from including that information in the data that is reported to the child protection agency.

The mediator can fulfill this obligation by complying with Standard V1 (B) of the Official
Standards, which states: “A mediator shall terminate the mediation, withdraw from service, or
take other appropriate steps if she or he believes that participant conduct, including that of the
mediator, jeopardizes sustaining a quality mediation process.” If the mediator concludes that
reporting confidential information as case data fundamentally compromises the integrity of the
mediation process, then the mediator should withdraw from service.

The Committee is mindful of the fact that complying with this dictate could cost the mediator her
job, but in the absence of obtaining the parties’ consent to disclose confidential information, it
would be improper for the mediator to continue facilitating the parties’ discussions if the
mediator knows that the parties incorrectly believe that their mediator will maintain the
confidentiality of those discussions.
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Finally, the inquirer next asks, “Do contractual funding requirements (such as quality review
procedures) preempt the mediator’s confidentiality duties?”

As discussed above, the mediator’s obligation to maintain the confidentiality of information
gathered during mediation is not absolute. In fact, this obligation can change if the parties
knowingly and voluntarily permit the mediator to disclose such information.

Accordingly, it is often sufficient for the mediator to explain the scope of any information that
will be disclosed pursuant to contractual funding requirements and then seek the parties’
permission to disclose that information to the funder.

In the absence of that permission, the mediator should evaluate whether he or she can meet the
parties’ reasonable expectations of confidentiality. If the mediator cannot do so, then the
mediator should withdraw from mediating their dispute as per Standard VI (B) of the Official
Standards.



