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PIGOTT, J.:

Labor Law § 740 (2), commonly referred to as the

"whistleblower statute," provides, in relevant part, that "[a]n

employer shall not take any retaliatory personnel action against

an employee because such employee . . . discloses, or threatens
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to disclose to a supervisor or to a public body an activity,

policy or practice of the employer that is in violation of law,

rule or regulation" that either "creates and presents a

substantial and specific danger to the public health or safety,

or . . . constitutes health care fraud" (Labor Law § 740 [2]

[a]).  The narrow issue on this appeal is whether a complaint

asserting a claim under that provision must identify the specific

"law, rule or regulation" allegedly violated by the employer.  We

conclude that there is no such requirement. 

Plaintiff was the chief operating officer for defendant

Community Action for Human Services, Inc. (Community Action), a

not-for-profit corporation that provides social services to the

mentally and physically disabled and is subject to oversight by

the New York State Office of Mental Retardation and Developmental

Disabilities (OMRDD).  Plaintiff reported to Community Action's

chief executive officer, defendant David Bond.  

After plaintiff was terminated from her position in

September 2009, she commenced suit against, among others,1 both

Community Action and Bond (hereinafter, defendants), claiming

that she had been terminated in violation of Labor Law § 740 for

registering complaints with public agencies concerning policies

1  The complaint against Community Action's Board of
Directors and David Bond has been dismissed and they are not
parties to this appeal.
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and practices of Community Action.2

Defendants moved pursuant to CPLR 3211 to dismiss the

complaint for failure to state a cause of action, asserting, as

relevant here, that the complaint was deficient because it failed

to identify the particular "law, rule or regulation" defendants

are claimed to have violated.  Plaintiff cross-moved for leave to

serve an amended verified complaint.  Supreme Court granted

plaintiff's cross motion,3 and partially granted defendants'

motion to dismiss, leaving intact plaintiff’s Labor Law § 740

claim.  The Appellate Division reversed and dismissed the section

740 claim, holding that the complaint did not state a cause of

action because it failed to "identify a specific law, rule or

regulation that defendants purportedly violated" (98 AD3d 923,

924 [1st Dept 2012] [citations omitted]).  This Court granted

plaintiff leave to appeal and we now reverse.  

The plain language of Labor Law § 740 (2) (a) does not

impose any requirement that a plaintiff identify the specific

"law, rule or regulation" violated as part of a section 740

claim.  Subdivision 2 (a) prohibits an employer from taking

2  Plaintiff also brought a claim pursuant to Labor Law §
741 that was eventually dismissed by the Appellate Division, but
she has abandoned that claim on this appeal and asks for
reinstatement of only the section 740 claim. 

3  In light of plaintiff's cross motion, Supreme Court had
given defendants an opportunity to submit an additional brief in
support of their motion to dismiss, but defendants opted to rely
on their original submission.
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retaliatory personnel action against an employee because she

either discloses or threatens to disclose the employer's

"activity, policy or practice."  The reasonable interpretation is

that, in order to recover under a section 740 claim, plaintiff

must show that she reported or threatened to report the

employer's "activity, policy or practice," but need not claim

that she cited any particular "law, rule or regulation" at that

time.  As one commentator has observed, "[m]erely the practice –

not the legal basis for finding it to be a violation – appears to

be what must be reported" (Richard A. Givens, Practice

Commentaries, McKinneys Cons Laws of NY, Book 30, Labor Law §

740, at 549 [1988 ed] [emphasis in original]).  Plaintiff reasons

that, just as an employee need not cite the actual law, rule or

regulation violated when the complaint is made, her pleading is,

correspondingly, not required to identify the "law, rule or

regulation" violated.  We agree. 

To be sure, in order to recover under a Labor Law § 740

theory, the plaintiff has the burden of proving that an actual

violation occurred, as opposed to merely establishing that the

plaintiff possessed a reasonable belief that a violation occurred

(Bordell v General Elec. Co., 88 NY2d 869, 871 [1996] [dismissing

section 740 claim on summary judgment where the plaintiff

conceded that the employer did not violate any law, rule or

regulation]).  And, the violation must be of the kind that

"creates a substantial and specific danger to the public health
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or safety" (Remba v Federation Empl. & Guidance Serv., 76 NY2d

801, 802 [1990]).  However, for pleading purposes, the complaint

need not specify the actual law, rule or regulation violated,

although it must identify the particular activities, policies or

practices in which the employer allegedly engaged, so that the

complaint provides the employer with notice of the alleged

complained-of conduct.  To the extent that Appellate Division

authority can be read as requiring a plaintiff to plead the

actual law, rule or regulation the employer violated, it should

no longer be followed for that proposition (see Deshpande v TJH

Med. Servs., P.C., 52 AD3d 648, 650 [2d Dept 2008], lv denied 12

NY3d 704 [2009]; Blumenreich v North Shore Health Sys., 287 AD2d

529, 530 [2d Dept 2001]; Connolly v Macklowe Real Estate Co., 161

AD2d 520, 522-523 [1st Dept 1990]).

According to the amended verified complaint, plaintiff

apprised Bond and other Community Action representatives about

issues she claims endangered the welfare and safety of Community

Action patients.  Specifically, plaintiff registered complaints

about the falsification of patient medication and treatment

records, inadequate fire safety, mistreatment of Community Action

residents, and deficiencies in patient care and in the facility

itself.  When those conditions continued unabated, plaintiff

notified the OMRDD and the New York City Fire Department.  The

OMRDD conducted a survey of the Community Action premises and

issued a "60-Day Order"; when a follow-up survey indicated that
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the violations had not been remedied, Community Action was placed

under sanctions by the New York State Department of Health. 

Moreover, the New York City Fire Department issued three

violations against defendants.

Affording plaintiff's complaint a liberal construction,

as we must on a motion to dismiss, and giving the plaintiff’s

allegations every favorable inference, we conclude that the

complaint is sufficient to state a cause of action under section

740 (see Leon v Martinez, 84 NY2d 83, 87-88 [1994]).  The

substantive allegations in the complaint, particularly those that

assert that sanctions and violations were issued by public

bodies, allegedly as a result of plaintiff's complaints,

sufficiently support plaintiff's allegation that defendants

violated various laws, rules or regulations.  Moreover,

defendants can request in a bill of particulars that plaintiff

identify the particular laws, rules and regulations allegedly

violated. 

Nor should the complaint be dismissed on the ground

that plaintiff failed to plead that the alleged violations

created and presented "a substantial and specific danger to the

public health or safety" or constituted health care fraud.  Under

the circumstances of this case, the complaint adequately met the

pleading requirements.

Accordingly, the order of the Appellate Division

insofar as appealed from should be reversed, with costs, and the
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motion by defendants Community Action and David G. Bond to

dismiss the Labor Law § 740 cause of action as against them

should be denied.

*   *   *   *   *   *   *   *   *   *   *   *   *   *   *   *   *

Order, insofar as appealed from, reversed, with costs, and motion
by defendants Community Action for Human Services, Inc. and David
G. Bond to dismiss the first cause of action as against them
denied.  Opinion by Judge Pigott.  Chief Judge Lippman and Judges
Graffeo, Read, Smith, Rivera and Abdus-Salaam concur.

Decided May 13, 2014
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