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Appeal from an order of the Supreme Court, Oneida County (David
A. Murad, J.), entered December 21, 2022.  The order granted the
motion of defendant City of Utica for summary judgment dismissing the
complaint against it.  

It is hereby ORDERED that the order so appealed from is
unanimously reversed on the law without costs, the motion is denied,
and the complaint is reinstated against defendant City of Utica. 

Memorandum:  In this personal injury action, plaintiffs appeal
from an order that granted the motion of the City of Utica (defendant)
for summary judgment dismissing the complaint against it.  We reverse. 

At the outset of the action, Supreme Court issued a stipulated
scheduling order, which provided that any summary judgment motions
must be made within 120 days of the filing of the note of issue (see
CPLR 3212 [a]).  Following depositions and discovery, the note of
issue was filed on April 14, 2022.  Thus, the 120-day deadline expired
on August 12, 2022.  However, defendant did not move for summary
judgment until August 23, 2022, 11 days beyond the deadline.

Defendant’s motion was therefore untimely (see Brill v City of
New York, 2 NY3d 648, 651 [2004]; Lozzi v Fuller Rd. Mgt. Corp., 175
AD3d 1815, 1816 [4th Dept 2019]; Mitchell v City of Geneva, 158 AD3d
1169, 1169 [4th Dept 2018]; see generally CPLR 3212 [a]) and, thus,
defendant was required to demonstrate “good cause” for the
untimeliness of the motion in its initial motion papers (CPLR 3212
[a]; see Brill, 2 NY3d at 652; Mitchell, 158 AD3d at 1169).  Indeed,
“[i]t is well settled that it is improper for a court to consider the
‘good cause’ proffered by a movant if it is presented for the first
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time in reply papers” (Mitchell, 158 AD3d at 1169; see Lozzi, 175 AD3d
at 1816; Bissell v New York State Dept. of Transp., 122 AD3d 1434,
1434-1435 [4th Dept 2014]).  Inasmuch as it is undisputed here that
defendant did not proffer any good cause for the delay in its initial
motion papers, the court erred in considering the motion and should
have denied it as untimely (see Lozzi, 175 AD3d at 1816; Bissell, 122
AD3d at 1434; see generally Brill, 2 NY3d at 652-654).  

Plaintiffs’ remaining contentions are academic in light of our
determination.
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