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Appeal from an order of the Supreme Court, Onondaga County (James
P. Murphy, J.), entered April 18, 2019.  The order granted plaintiff’s
motion for class action certification and denied defendant’s cross
motion to dismiss the complaint.  

It is hereby ORDERED that the order so appealed from is
unanimously affirmed without costs.

Memorandum:  Defendant appeals from an order that granted
plaintiff’s motion for class action certification and denied
defendant’s cross motion to dismiss the complaint.  Initially,
although it is generally improper for the moving party to submit
evidence for the first time with its reply papers, Supreme Court may
consider such evidence where, as here, the opposing party has the
opportunity to submit a surreply (see Ferrari v National Football
League, 153 AD3d 1589, 1590 [4th Dept 2017]).  Contrary to defendant’s
contention, we conclude that the court properly granted the motion
inasmuch as plaintiff relied on evidence that satisfied the five
prerequisites set forth in CPLR 901 (a) (see Ferrari, 153 AD3d at
1591-1593), and the factors set forth in CPLR 902 (see id. at 1593). 
We have reviewed defendant’s remaining contentions and conclude that
they do not require reversal or modification of the order.
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