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Appeal from a judgment of the Monroe County Court (John L.
DeMarco, J.), rendered November 29, 2010.  The judgment convicted
defendant, upon a jury verdict, of murder in the first degree (two
counts) and assault in the first degree.  

It is hereby ORDERED that the judgment so appealed from is
unanimously modified on the law by reducing the conviction of assault
in the first degree (Penal Law § 120.10 [1]) to assault in the second
degree (§ 120.05 [2]) and vacating the sentence imposed on count three
of the indictment and as modified the judgment is affirmed, and the
matter is remitted to Monroe County Court for sentencing on the
conviction of assault in the second degree. 

Memorandum:  Defendant appeals from a judgment convicting him,
upon a jury verdict, of two counts of murder in the first degree
(Penal Law § 125.27 [1] [a] [viii]; [b]) and one count of assault in
the first degree (§ 120.10 [1]).  The conviction arises from an
incident in which defendant shot three people; two of the victims died
and the third—a bystander—was injured.  

Viewing the evidence in light of the elements of the crimes as
charged to the jury (see People v Danielson, 9 NY3d 342, 349 [2007]),
we reject defendant’s contention that the verdict is against the
weight of the evidence with respect to his identity as the shooter
(see generally People v Bleakley, 69 NY2d 490, 495 [1987]).  Viewing
the evidence in the light most favorable to the People, we reject
defendant’s further contention that the evidence is legally
insufficient to establish the element of intent with respect to the
murder counts (see generally id.).  Additionally, the sentences
imposed on the murder counts are not unduly harsh or severe. 
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Inasmuch as the bystander victim suffered only a superficial
bullet wound that did not penetrate her abdomen, we agree with
defendant that the evidence is legally insufficient to establish that
such victim sustained the “serious physical injury” necessary to
support a conviction of assault in the first degree under Penal Law 
§ 120.10 (1) (see § 10.00 [10]; People v Madera, 103 AD3d 1197, 1198
[4th Dept 2013], lv denied 21 NY3d 1006 [2013]; People v Nimmons, 95
AD3d 1360, 1360-1361 [2d Dept 2012], lv denied 19 NY3d 1028 [2012];
see generally Bleakley, 69 NY2d at 495).  The evidence, however, is
legally sufficient to support a conviction of the lesser included
offense of assault in the second degree under section 120.05 (2) (see
generally § 10.00 [9]).  We therefore modify the judgment accordingly. 
Defendant’s remaining contention is academic in light of our
determination. 
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