SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

1284

CA 17-00083
PRESENT: WHALEN, P.J., SMTH, LINDLEY, NEMOYER, AND CURRAN, JJ.

DAVI D B. SHAW PLAI NTI FF- APPELLANT,
\% MVEMORANDUM AND ORDER

LAUREN M SHAW DEFENDANT- RESPONDENT.

M CHAEL D. SCHM TT, ROCHESTER, FOR PLAI NTI FF- APPELLANT.

DAVI DSON FI NK LLP, ROCHESTER (VI NCENT M FERRERO OF COUNSEL), FOR
DEFENDANT- RESPONDENT.

Appeal from an order of the Suprenme Court, Monroe County (R chard
A. Dollinger, A J.), entered Cctober 19, 2016. The order, insofar as
appeal ed from enforced the residency provision of the parties’
Separation/ Opting Qut Agreenent and denied that part of the cross
notion of plaintiff seeking to nodify the custody and visitation
provi sions of that agreenent.

It is hereby ORDERED t hat the order insofar as appealed fromis
unani nously reversed on the | aw wi thout costs, the first and third
ordering paragraphs are vacated and the matter is remtted to Suprene
Court, Monroe County, for further proceedings in accordance with the
foll owi ng nmenorandum I n this post-divorce proceeding, plaintiff
father, as limted by his brief, appeals fromthose parts of an order
that enforced the residency provision of the parties’

Separation/ Qpting Qut Agreenent (Agreenent) and denied that part of
his cross notion seeking to nodify the custody and visitation

provi sions of the Agreenent. The Agreenent provided for joint custody
of the parties’ child, with primary residence with defendant nother.
Followi ng the parties’ divorce, the father relocated to the residence
of his fiancée and their child. The Agreenment expressly contenpl ated
that the nother woul d rel ocate when the parties’ child was to commence
ki ndergarten, and the father agreed in that event to maintain his
residence within a 15-mle radius of the nother’s residence. After
the nother relocated, the father continued to maintain his residence
with his fiancée and their child, which is located nore than 15 miles
fromthe nother’s new residence. The nother thereafter noved to
nodi fy the visitation provisions of the Agreenment and cross-noved for,
inter alia, an order enforcing the provision of the Agreenent
requiring that the father maintain a residence within 15 mles of her
new resi dence. The father cross-noved for an order nodifying the
custody and visitation provisions of the Agreenment and requiring that
the parties undergo a custodi al or psychol ogi cal eval uation. Suprene
Court, anong other things, denied the father’s cross notion and
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ordered that the father had three nonths to establish a residence
within 15 mles of the nother’s new residence. W note that the court
thereafter granted the father’s notion to stay that part of the order
concerning the residence requirenent.

We agree with the father that the court erred in giving hima
deadline to relocate within the 15-mle radius provided in the
Agreement w thout conducting a hearing, and that the court further
erred in denying that part of the father’s cross notion seeking
nodi fication of the custody and visitation provisions of the
Agreenent, also w thout conducting a hearing. W therefore reverse
the order insofar as appealed from and we renmt the matter to Suprene
Court for a hearing to determ ne whether to enforce or nodify the
Agr eenent .

Wiile “ ‘[a] hearing is not automatically required whenever a
parent seeks nodification of a custody order’ ” (Matter of Knuth v
Westfall, 72 AD3d 1642, 1642 [4th Dept 2010]), here we concl ude that
t he conbi ned effect of the parties’ “relocation[s] was a change of
ci rcunst ances warranting a reexam nation of the existing custody
arrangenment” at an evidentiary hearing (Matter of Miniz v Paradizo,
258 AD2d 970, 970 [4th Dept 1999]; see Matter of Dench-Layton v Dench-
Layton, 123 AD3d 1350, 1351 [3d Dept 2014]). Wiile the parties’
Agreenent provided that the father nust reside within a 15-m | e radius
of the nother’s residence upon her relocation, the overriding
consideration in determ ning whether to enforce such a provision is
the child s best interests (see Matter of Tropea v Tropea, 87 Nyad
727, 740-741 [1996]; Matter of Bodrato v Biggs, 274 AD2d 694, 695 [3d
Dept 2000]; Matter of Giffen v Evans, 235 AD2d 720, 721 [3d Dept
1997]). It is inpossible to determne on this record the effect on
the child of enforcing or nodifying the Agreenent, and we concl ude
that the parties should be afforded an opportunity to present evidence
concerning the child s best interests.
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