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IN THE MATTER OF DAVI D KUBI AK,
PETI TI ONER- APPELLANT,

\% MEMORANDUM AND ORDER
DANI EL DERENDA, CH EF OF POLICE, CTY OF

BUFFALO POLI CE DEPARTMENT, AND CITY OF
BUFFALO, RESPONDENTS- RESPONDENTS.

JASON R DI PASQUALE, BUFFALO, FOR PETI TI ONER- APPELLANT.

TI MOTHY A. BALL, CORPORATI ON COUNSEL, BUFFALO (CI NDY T. COOPER OF
COUNSEL), FOR RESPONDENTS- RESPONDENTS.

Appeal from an order of the Suprenme Court, Erie County (Deborah
A. Chimes, J.), entered Cctober 27, 2015. The order, inter alia,
deni ed the petition.

It is hereby ORDERED t hat the order so appealed fromis
unani mously affirmed w t hout costs.

Menorandum  Respondents di scharged petitioner, a Buffalo police
of ficer, before petitioner’s 18-nonth probationary period expired.
Petitioner sought arbitration of his discharge and, after the
arbitrator upheld the discharge, he commenced this CPLR article 78
proceedi ng. He contended that respondents’ decision to termnate his
enpl oyment “was arbitrary, capricious and done in bad faith,” and that
the arbitration award “goes agai nst the substantial weight of the
evi dence and | acks a sound and substantial basis.” Petitioner appeals
froman order in which Suprene Court converted the proceeding to one
pursuant to CPLR article 75, confirmed the award, and denied the
petition.

W reject petitioner’s contention that the court erred in
converting the proceeding to one pursuant to CPLR article 75.
“Al t hough characterized by petitioner as [a proceedi ng pursuant to
CPLR] article 78, the instant proceedi ng, which seeks petitioner’s
rei nstatenent and would, if successful, effectively nullify the
arbitrator’s decision, is actually in the nature of a CPLR article 75
proceedi ng seeking to vacate an arbitration award” (Matter of Rosa v
Cty Univ. of NY., 13 AD3d 162, 162). “It is well established that
t he exclusive nmethod for review of an arbitration award which is the
result of a voluntary contractual arbitration procedure is contained
in CPLR article 75" (Farino v State of New York, 55 AD2d 843, 843; see
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Matter of Rodriguez v New York City Tr. Auth., 269 AD2d 600, 600, |v
denied 96 NY2d 704). |In other words, an arbitrator’s award cannot be
chal l enged on the nmerits through review under article 78 (see Matter

of Dye v New York City Tr. Auth., 57 NY2d 917, 920). Consequently,
the court properly concluded that petitioner sought to vacate the
arbitration award and converted the proceeding to one pursuant to CPLR
article 75.

In any event, even assum ng, arguendo, that the matter was
properly commenced pursuant to CPLR article 78 (see Matter of
Schroeder v New York State Ins. Fund, 24 AD3d 247, 248), we concl ude
that the court properly dism ssed the proceeding without a hearing.
“Petitioner’s grounds for annulling the Police Departnment’s
termnation are without nerit. He was a probationary police officer
at the tinme of his dismssal. Wiile in that status, he ‘may be
di sm ssed for alnbst any reason, or for no reason at all’” . . . As a
probati onary enpl oyee, petitioner had no right to challenge the
termnation by way of a hearing or otherw se, absent a show ng that he
was dismssed in bad faith or for an inproper or inpermssible reason
. . . Petitioner failed to denonstrate either” (Matter of Swinton v
Safir, 93 Ny2d 758, 762-763; see Matter of Fiore v Town of Witestown,
125 AD3d 1527, 1531, |v denied 25 Ny3d 910).

Entered: My 5, 2017 Frances E. Cafarel
Clerk of the Court



