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Appeal from a judgment of the Erie County Court (Kenneth F. Case,
J.), rendered October 30, 2019.  The judgment convicted defendant,
upon his plea of guilty, of attempted robbery in the second degree.  

It is hereby ORDERED that the judgment so appealed from is
unanimously affirmed.

Memorandum:  On appeal from a judgment convicting him, upon his
plea of guilty, of attempted robbery in the second degree (Penal Law
§§ 110.00, 160.10 [1]), defendant contends that he did not validly
waive his right to appeal and that count 3 of the indictment, charging
him with robbery in the second degree (Penal Law § 160.10 [1]), was
amended without leave of County Court in violation of CPL 200.70.  We
affirm.  

Even assuming, arguendo, that defendant’s contention would
survive a valid waiver of the right to appeal, we note that
defendant’s contention is raised for the first time on appeal and,
thus, is not preserved for our review (see People v Mathis, 185 AD3d
1094, 1097 [3d Dept 2020]; People v Lamont, 125 AD3d 1106, 1106 [3d
Dept 2015], lv denied 26 NY3d 969 [2015]).

In any event, contrary to defendant’s assertion, the indictment
was not amended without leave of the court.  Rather, with the
permission of the court and with the consent of the People, defendant
entered a plea of guilty of attempted robbery in the second degree as
a lesser included offense of robbery in the second degree as charged
in count 3 of the indictment (see CPL 220.10 [4] [b]; People v Gamble,
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248 AD2d 896, 896 [3d Dept 1998]; see generally People v Williams, 44
AD2d 216, 218 [4th Dept 1974]).  
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