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Appeal from a judgment of the Erie County Court (James F.
Bargnesi, J.), rendered September 1, 2021.  The judgment convicted
defendant upon a plea of guilty of attempted burglary in the first
degree (two counts).  

It is hereby ORDERED that the judgment so appealed from is
unanimously affirmed.

Memorandum:  On appeal from a judgment convicting him upon his
guilty plea of two counts of attempted burglary in the first degree
(Penal Law §§ 110.00, 140.30 [2]), defendant contends that his waiver
of the right to appeal is invalid and that his sentence is unduly
harsh and severe.  Even assuming, arguendo, that the waiver of the
right to appeal is unenforceable and thus does not preclude our review
of his challenge to the severity of his sentence (see People v Resto,
222 AD3d 1425, 1425 [4th Dept 2023], lv denied 41 NY3d 966 [2024]; see
generally People v Thomas, 34 NY3d 545, 564-566 [2019], cert denied —
US —, 140 S Ct 2634 [2020]), we perceive no basis in the record to
exercise our power to modify the negotiated sentence as a matter of
discretion in the interest of justice (see CPL 470.15 [6] [b]).  We
note that defendant’s plea satisfied multiple charges that could have
resulted in consecutive sentences if he were convicted at trial, he
was allowed to plead guilty to reduced charges, and his sentence on
the crimes to which he pleaded guilty was far closer to the legal
minimum than the legal maximum.  
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