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Appeal from an order of the Monroe County Court (Caroline E.
Morrison, J.), entered January 12, 2023.  The order determined that
defendant is a level two risk pursuant to the Sex Offender
Registration Act.  

It is hereby ORDERED that the order so appealed from is
unanimously modified on the law by determining that defendant is a
level one risk pursuant to the Sex Offender Registration Act and as
modified the order is affirmed without costs. 

Memorandum:  Defendant appeals from an order determining that he
is a level two risk under the Sex Offender Registration Act
(Correction Law § 168 et seq.).  We agree with defendant that County
Court erred in granting the People’s request for an upward departure
from the presumptive level one risk.  It is well settled that a court
must follow a three-step procedure to determine whether an upward
departure from the presumptive risk level is warranted (see People v
Gillotti, 23 NY3d 841, 861 [2014]).  In the first step, the court
“must decide whether the aggravating . . . circumstances alleged by
[the People] are, as a matter of law, of a kind or to a degree not
adequately taken into account by the [risk assessment] guidelines”
(id.; see People v Foley, 35 AD3d 1240, 1240-1241 [4th Dept 2006]). 
Here, the People identified as aggravating factors to warrant an
upward departure that there were multiple acts of sexual intercourse
and oral sexual conduct between defendant and the victim, but we
conclude that the sexual conduct with the victim and the continuing
course of sexual misconduct are factors that are adequately taken into
account by the risk assessment guidelines under risk factors two and
four (see People v Torres-Acevedo, 213 AD3d 1266, 1266 [4th Dept
2023]; cf. People v Cortez-Moreno, 215 AD3d 698, 699 [2d Dept 2023],
lv denied 40 NY3d 902 [2023]; People v Stewart, 77 AD3d 1029, 1030 [3d
Dept 2010]).  We therefore modify the order by determining that
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defendant is a level one risk (see Foley, 35 AD3d at 1241).

Entered: July 26, 2024 Ann Dillon Flynn
Clerk of the Court


