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Now, upon the Court’s own motion,

It is hereby ORDERED that the memorandum and order entered May 5,
2023 (216 AD3d 1410 [4th Dept 2023]) is vacated and the following
memorandum and order is substituted therefor:

Appeal, by permission of a Justice of the Appellate Division of
the Supreme Court in the Fourth Judicial Department, from an order of
the Supreme Court, Onondaga County (Gordon J. Cuffy, A.J.), entered
November 17, 2021.  The order denied the motion of defendant to vacate
a judgment of conviction pursuant to CPL article 440. 

It is hereby ORDERED that the order so appealed from be and the
same hereby is unanimously affirmed.

Memorandum:  Defendant appeals, by permission of this Court, from
an order that denied his motion pursuant to CPL 440.10 seeking to
vacate his judgment of conviction on the ground that he was denied
effective assistance of counsel.  Specifically, defendant asserted in
his motion papers that defense counsel was ineffective in failing to
make a pretrial motion to dismiss the indictment on statutory speedy
trial grounds (see CPL 30.30).  We agree with defendant that Supreme
Court erred to the extent that it denied defendant’s motion as
procedurally barred (see People v Franklin, 206 AD3d 1610, 1611-1612
[4th Dept 2022], lv denied 38 NY3d 1150 [2022]).  We nonetheless
conclude that the court properly denied the motion on the merits. 
Trial counsel “ ‘cannot be deemed ineffective for failing to pursue a
strategy or defense that had little or no chance of success’ ” (id. at 
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1612; see generally People v Caban, 5 NY3d 143, 152 [2005]).
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