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Appeal from an order of the Supreme Court, Erie County (Paul
Wojtaszek, J.), entered December 1, 2021.  The order determined that
certain documents are not discoverable.  

It is hereby ORDERED that the order so appealed from is
unanimously affirmed without costs.

Memorandum:  Plaintiffs commenced this action alleging, inter
alia, breach of oral contract, quantum meruit, promissory estoppel,
and unjust enrichment arising out of defendants’ alleged failure to
compensate plaintiffs for medical consulting services provided in
connection with defendants’ law practice during a time when plaintiff
John J. Cai, a cardiologist, and defendant Joy E. Miserendino, an
attorney, were in a romantic relationship.  Plaintiffs also alleged
that defendants induced plaintiffs to terminate their affiliation with
Catholic Health System, Inc. and Mercy Hospital of Buffalo
(collectively, nonparties) and resign Cai’s medical staff privileges
with the nonparties, resulting in his loss of income.

During discovery, defendants moved, inter alia, to compel
plaintiffs and the nonparties to produce records from the nonparties
“relating to the suspension, revocation, and/or resignation of Cai’s
rights or privileges . . . for the period from December 2014 through
November 2015” under the theory that those documents would demonstrate
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that Cai terminated his working relationship with the nonparties for
reasons unrelated to his relationship with Miserendino, or any
representations made by her.  The nonparties and plaintiffs opposed
the motion on the ground that the records consist of Cai’s medical
staff credentialing and privileges information and are protected from
disclosure pursuant to Education Law § 6527 (3) and Public Health Law
§ 2805-m (2).

Supreme Court issued an order on the motion directing the
production of, inter alia, “any contract or agreement between
[p]laintiffs and [the nonparties] effective between the dates of
December of 2014 through November of 2015” and “any document solely
relating to the resignation of [plaintiffs’] rights or privileges
. . . with [the nonparties]” during the same time period.  In
response, the nonparties disclosed certain documents and submitted
additional documents to the court for an in camera review.  Following
its in camera review of those additional documents alleged to be
privileged, the court issued an order determining that the additional
documents are privileged and therefore not discoverable and not
subject to disclosure pursuant to Education Law § 6527 and Public
Health Law § 2805-m.  Defendants now appeal from that order, and we
affirm.

Defendants contend that the privilege found in Education Law 
§ 6527 (3) and Public Health Law § 2805-m (2) is inapplicable because
plaintiffs’ action is for breach of contract and not for any tort
arising out of Cai’s and the nonparties’ care for and treatment of
patients.  We reject that contention.  “It is evident from the plain
language of the statutes that the privilege extends to all civil
causes of action, not just medical malpractice [or other tort] claims”
(DiCostanzo v Schwed, 146 AD3d 1044, 1046 [3d Dept 2017]; see Crea v
Newfane Inter-Community Mem. Hosp., 224 AD2d 976, 977 [4th Dept
1996]).  Moreover, the records sought by defendants “fall squarely
within the materials that are made confidential by Education Law 
§ 6527 (3) and article 28 of the Public Health Law” (Logue v Velez, 92
NY2d 13, 18 [1998]; see Crea, 224 AD2d at 977).  The records in
question are thus not subject to disclosure.

Defendants further contend that, if the records in question are
not subject to disclosure, plaintiffs should be precluded from
presenting “any evidence relating to the resignation, termination,
and/or loss of [Cai’s] rights or privileges with [the nonparties].” 
That contention is not properly before us.  The court did not rule on
defendants’ request for preclusion of such evidence, which is thus
deemed denied (see generally Sochan v Mueller, 162 AD3d 1621, 1622
[4th Dept 2018]), and that denial is not appealable inasmuch as it
constitutes a pretrial ruling on the admissibility of evidence (see
Sykes v Roth, 101 AD3d 1673, 1674 [4th Dept 2012]; Drechsel v Narby,
59 AD3d 1095, 1096 [4th Dept 2009]).
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