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Appeal from an order of the Supreme Court, Erie County (Catherine
R. Nugent Panepinto, J.), entered May 4, 2021.  The order denied the
motion of defendant for summary judgment and granted the cross motion
of plaintiff for summary judgment.  

It is hereby ORDERED that the order so appealed from is
unanimously modified on the law by denying plaintiff’s cross motion,
granting defendant’s motion in part, and dismissing the complaint and
as modified the order is affirmed without costs. 

Memorandum:  Plaintiff tenant commenced this action seeking
specific performance of a lease between plaintiff and defendant
landlord, alleging that defendant breached the lease by not
constructing an agreed-upon buildout of the premises.  Defendant
counterclaimed for breach of contract, alleging that plaintiff was in
default under the lease and thus defendant properly terminated the
lease.  Defendant moved for summary judgment dismissing the complaint
and seeking an award of attorneys’ fees on its counterclaim. 
Plaintiff cross-moved for summary judgment on its cause of action for
specific performance or, alternatively, on its cause of action for
breach of contract.  Supreme Court denied the motion and granted the
cross motion.

We agree with defendant that the court erred in granting
plaintiff’s cross motion and in denying that part of its motion for
summary judgment seeking dismissal of the complaint, and we therefore
modify the order accordingly.  The lease provided that defendant could
terminate the lease upon plaintiff’s default, and section 27 (A) of
the lease set forth events that constitute a default by the tenant,
including where the tenant “shall generally not pay its debts as they
become due.”  In support of its motion, defendant submitted evidence
that plaintiff had failed to pay rent and thus was in default under
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two leases between plaintiff and defendant’s related entities. 
Defendant also submitted a letter that plaintiff had sent to some of
its landlords in which it admitted that it had received default
notices under some leases.  We therefore conclude that defendant
established plaintiff’s default under the lease for generally not
paying its debts as they became due, which allowed defendant to
terminate the lease, and plaintiff failed to raise a question of fact
(see generally Zuckerman v City of New York, 49 NY2d 557, 562 [1980]).

We reject defendant’s further contention, however, that the court
erred in denying that part of its motion seeking attorneys’ fees under
section 27 (M) of the lease.  Defendant failed to meet its initial
burden of establishing that the attorneys’ fees provision in the lease
is applicable here (see generally id.).
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