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Appeal from an order of the Supreme Court, Onondaga County
(Robert E. Antonacci, II, J.), entered April 1, 2021.  The order
denied defendants’ motion for summary judgment dismissing the
complaint and granted plaintiff’s cross motion for partial summary
judgment.  

It is hereby ORDERED that the order so appealed from is
unanimously modified on the law by denying the cross motion and as
modified the order is affirmed without costs. 

Memorandum:  In this medical malpractice action, defendants
appeal from an order that denied their motion for summary judgment
dismissing the complaint and that granted plaintiff’s cross motion for
partial summary judgment on liability on his informed consent claim. 
Contrary to defendants’ contention, Supreme Court properly denied
their motion (see generally Zuckerman v City of New York, 49 NY2d 557,
562 [1980]).  We agree with defendants, however, that plaintiff failed
to meet his initial burden on his cross motion (see generally id.). 
The court thus erred in granting that cross motion, and we therefore
modify the order accordingly.
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